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CHARLES O’CONOR. 


By Irvinc Browne. 


HARLES O’CONOR was born in the 
city of New York, January 22, 1804. 
The Encyclopedia Britannica and Apple- 
ton’s Dictionary of Biography state that 
his father emigrated from Ireland in 1801, 
but in Mr. Bigelow’s interesting sketch in 
the Century Magazine (1884-1885, p. 725), 
he records that Mr. O’Conor resented the 
imputation that he was an Irishman, and told 
him, as Mr. Bigelow thinks, that his father 
and his grandfather were born in this coun- 
try. It would seem that Mr. Bigelow must 
have misunderstood Mr. O’Conor on this 
point. Appleton’s Dictionary states that 
Mr. O’Conor’s father was born in Dublin, in 
1770. To Mr. Coudert he spoke of himself 
as the son of an Irish exile, as will be seen 
later. It has always been popularly under- 
stood that Mr. O’Conor was proud of his de- 
scent from the Irish kings, as nearly all the 
Irish are. Undoubtedly he did not intend to 
deny that he was of Irish descent. It is re- 
corded that he changed the spelling of his 
name by dropping an x, to conform it to the 
ancient style. 

His father’s later years were passed in lit- 
erary and editorial work. Among other 
things he wrote a work entitled “The In- 
quisition examined by an Impartial Observ- 
er,” of the character of which I have no 
knowledge, but in which, if one may infer 
anything from his celebrated son’s peculiar 
characteristics, one may reasonably suppose 
that he whitewashed that somewhat obnoxi- 
ous institution. 

The dates and events of his life are few. 
He was admitted to the Bar in 1824; in 1855 





he was appointed district attorney for New 
York; he once was a candidate for the office 
of lieutenant-governor of New York, and, 
although defeated, ran several thousands 
ahead of his ticket; in 1846 he was a mem- 
ber of the State Constitutional Convention, 
but he was not a member of the Convention 
of 1867-68, as is erroneously stated in the 
‘“‘ Britannica.” He practiced law in the city 
of New York until 1881, when he removed 
to Nantucket, where he died in 1884. He 
was married in 1854, but had no children. 
It is evident from this bare record that we 
have to consider the career of a mere lawyer, 
and not that of a statesman or a jurist; but 
it will be disclosed that we have to deal with 
an intellect of the first order, and an indomit- 
able, combative, and imperious nature. He 
was one of the most remarkable of self- 
made men. He owed everything to himself. 
He told Mr. Bigelow that “he hardly had 
any education.” All that he got he wrested 
from Fortune by the strong hand and the 
tireless brain. He came up to the very 
front of the legal profession in this country 
from obscurity and through poverty and 
dreadful discouragements. His tale of his 
early life to Mr. Bigelow is extremely touch- 
ing. To Mr. Bigelow he denied that he 
thought he possessed any peculiar aptitude 
for the law, but had no doubt that he would 
have met the same measure of success in 
any walk —as blacksmith, physician, or in 
any other calling. He attributed all to in- 
dustry. This alone shows that Mr. O’Conor, 
although a proud, opinionated and imperious 
man, was not unduly vain. He would not 
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add, but others will, that his industry was 
effectively aided by a rugged honesty and 
the keenest sense of gratitude for early bene- 
factions which came to him by reason of 
his apparent trustworthiness. From his ob- 
scure and struggling youth to his rich and 
honored old age, among all the harsh traits of 
his character, and the unpleasant incidents of 
his career which it is the duty of an impartial 
biographer to chronicle, let it be recorded to 
his credit, that he never forgot a friend nor a 
favor, never turned a deaf ear to the appeal 
of distress or struggling merit, never used 
his tremendous powers against any but the 
powerful, and never blazoned forth his own 
good deeds. His somewhat rugged, austere 
and reserved character was adorned by an 
unswerving fidelity and an open-handed gen- 
erosity to the struggling and unfortunate. 
There probably never went into a court 
room, in this country or any other, a better 
“all-round lawyer” than Charles O’Conor. 
In the preparation and management of a 
‘case, in the examination of witnesses, in tact, 
in fertility of resources, in courage, in compo- 
sure, and in the conduct of the appeals, he 
could not be surpassed. In the highest at- 
tributes of eloquence he was lacking, although 
his style was elegant, his elocution was ani- 
mated and graceful, and his arguments were 
manly and cogent. He superintended the 
smallest details and foresaw the most remote 
possibilities, but he lacked just the one spark 
that inflames the hearts of hearers. As Na- 
poleon, on setting out for Moscow, before- 
hand looked after every harness-buckle and 
wagon load of provender, as well as ap- 
pointed every halting and meeting place of 
his half million men, so that everything 
should proceed with the precision of the 
heavenly bodies? yet failed for once because 
he did not sufficiently take into account the 
cold, so Mr. O’Conor, with a mental grasp 
of small things and large very unusual and 
almost unparalleled, found the only obstacle 
to the successes which genius alone achieves 
in the coldness of his nature. 





a learned lawyer —a learned lawyer in the 
proper sense of the term, so that in Mr. 
Carter’s words, “He could have stepped 
into Westminster Hall and argued a special 
demurrer with success against Sergeant 
Williams.” So Mr. Evarts generously said, 
he “‘was in my judgment and to my per- 
ception, the most accomplished lawyer in 
the learning of the profession, of our Bar. 
Indeed I cannot be mistaken in saying that 
he was entitled to pre-eminence in this pro- 
vince of learning among his contemporaries 
in this country, and among the most learned 
of the lawyers of any country, under our 
system of jurisprudence.” And so John K. 
Porter ranked him with Alexander Hamilton 
and Nicholas Hill, calling them the three 
greatest lawyers this country has produced. 
He was not distinguished as a constitutional 
lawyer, because he argued comparatively 
few constitutional questions ; but with all his 
powers it may be doubted whether he could 
have held his own against Webster or Evarts 
in their magnificent exhibitions, any more 
than he could have maintained himself 
against Choate’s inspired and humane elo- 
quence in the Dalton divorce case. He pos- 
sessed the largest measure of talents, but 
stopped just short of the divine endowment 
of genius. He ranks with Scarlett and Ben- 
jamin, not with Erskine, Webster and Choate. 
It may be doubted whether his judgment 
was equal to his other endowments. He 
sometimes made and persisted in serious 
blunders, which a man of less strength 
would have avoided or abandoned, thinking 
to carry his point by the force of his intel- 
lect and his reputation. But comparisons 
are deceptive and odious. He was unique 
in his sphere — “‘ teres et rotundus.” 

It would be a tedious task to enumerate 
celebrated or important cases in which Mr. 
O’Conor was engaged. It may be said, 
without exaggeration, that he was in every 
one of the most important cases in the New 
York courts of the period of thirty years ago. 


He was truly | He was the leading counsel in the Parrish, 
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Lispenard, and Jumel will cases, and as- 
sociated in the Mason will case. He was 
one of the principal counsel in the North 
American Trust and Banking cases, which 
present themselves in many phases in the 
New York reports. He was counsel for Mr. 
Tilden before the Electoral Commission. In 
the famous Almaden mine case, in the 
United States Supreme Court, he charged 
his largest fee, $50,000. This was when gold 
was at a premium of 250, and his clients sent 
him a check payable in gold for his bill, as 
they well might, for the pecuniary interests 
involved were enormous. Mr. James C. 
Carter, once his partner, informs me: “A 


‘ case which I think he wanted very much to 


try and argue, but which never came on for 
trial, as you know, was the case of the in- 
dictment of Jefferson Davis for treason. The 
Mason will case was another of the great 
will cases occurring thirty years ago, which 
I well remember, and I have a strong impres- 
sion that he was engaged in that case. In 
the cases arising out of the Schuyler frauds 
— the fraudulent issue of stock of the N.Y. 
and New Haven Railroad, he was also en- 
gaged, at least, in the last of them, in which 
he induced the Court of Appeals to some- 
what withdraw from their prior decisions, 
and hold that a bona-fide holder of over- 
issued stock had a claim.” Mr. O’Conor left 
by will to the New York Law Institute two 
silver vases hereinafter more particularly 
mentioned, the sum of $20,000, and a scarcely 
less valuable gift, eighty bound volumes of 
his cases and arguments; which are pre- 
served in the library of the Institute. A ref- 
erence to these will convince any one that 
considering the number, variety, and import- 
ance of his causes and the success which he 
attained, his career is unparalleled in Amer- 
ican advocacy. 

A good example of Mr. O’Conor’s learn- 
ing, mental force and literary style is his 
argument before the Court of Claims, at 
Washington, in the case of the Brig-of-war 
General Armstrong, involving a grave ques- 





tion of international law and the right of the 
citizen to redress against his own govern- 
ment. This is to be found, very intelligently 
reported, in Mr. Wm. L. Snyder’s excellent 
compilation, “Great Speeches of Great 
Lawyers.” 


THE FORREST CASE. 


The cause in which Mr. O’Conor ac- 
quired most of his contemporary popular 
fame was the celebrated action of Mrs. 
Forrest against her husband, Edwin Forrest, 
the actor, for absolute divorce. This cause 
lasted a great many years, and in various 
phases went repeatedly through all the courts. 
It was defended with great persistence and 
skill by James T. Brady, a foeman in every 
way capable of testing Mr. O’Conor’s mettle. 
For once at least the latter met his match, 
not only in the lawyer, but in the party, for 
Forrest himself was as resolute and pugna- 
cious as the great lawyer himself, and fought 
the battle to the last ditch with an animosity 
and recklessness of expense unparalleled at 
that time in the history of our courts. 
After Mrs. Forrest obtained her decree, 
years were spent in contesting the question 
of alimony, and Forrest, like his favorite 
dramatic hero, did not yield until every 
horse in the stables had been killed under 
him, and he brandished his arms after they 
had been deprived of his sword. 

In this case Mr. O’Conor evinced the 
finest qualities of the advocate and of ad- 
vocacy. He had however the popular side 
from the start, for he championed a wronged 
woman, and the defendant was a very un- 
pleasant and unloved character. Out of 
this case eventually sprang a very exciting 
scandal touching Mr. O’Conor’s conduct. 
The impression early went abroad, somehow, 
that he was to serve Mrs. Forrest gratui- 
tously, and hence he was lauded and wor- 
shipped by all the women in the States, and 
by all the ministers of the gospel, and by 
many of the men, for his “ disinterested- 
ness.” There never was any foundation 
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whatever for the impression, and it does 
not appear at the last that even his client so 
understood it. But it seems that “she was 
disappointed in the amount of his bill.” 
Every lawyer knows that this is the invari- 
able feeling of the woman-client in any case. 
Women regard it as unmanly to compel 
them to yield their lawyer much if anything, 
even if it is got out of their husbands. Mr. 
O’Conor had waged a long and costly fight 
and had scored a great success. He ob- 
tained a very large allowance of alimony 
for Mrs. Forrest, — some $64,000. He 
charged her, as I have always understood, 
some $40,000, which, however, included 
a considerable outlay for the unavoidable 
expenses, and a large amount of loans to 
his client. No lawyer will say that this was 
excessive, even if it included no loans, 
especially as every cent of it was wrung from 
Forrest; but on the other hand no lawyer 
will pretend that his conduct was “ disin- 
terested.” He was not “ disinterested.” 


He was serving for pay, and he was no 
more “disinterested” than Brady on the 


other side. Nor will any lawyer nowadays 
pretend that he deserves any special credit 
for those efforts. He simply did his duty 
like an intrepid, conscientious and skillful 
advocate; he amply deserved compensa- 
tion,— and he got it. But that was not 
the way his worshippers felt about it at the 
time. Thirty ladies voted him one silver 
vase, and sixty lawyers another, for his 
“ disinterested” service, in 1852, and Mr. 
O’Conor accepted them; at a later day, in 
1876, this foolish piece of emotion rebounded 
against Mr. O’Conor. He had been severely 
criticised in the newspapers for having 
taken pay when it was “understood ” that 
he was not to have any. This accusation 
led him at the time to demand an investi- 
gation of his conduct, by the New York 
City Bar Association, in compliance with 
which a committee was appointed to hear 
and determine, but inasmuch as nobody 
appeared to make any charges, the deter- 





mination could only result in his complete 
and undoubtedly deserved exculpation. 
The entire matter was purely one of business. 
Mr. O’Conor charged his client interest on 
his advances and outlay, as he should have 
done. Perhaps, in 1852, he could not 
gracefully refuse the vase, but he did not 
deserve it and should have given no assent, 
even by silence, to the idea of “ disinterested- 
ness.” If he deserved a testimonial, Brady 
deserved one still more, for he advocated 
the unpopular side, and fought a losing 
battle from the outset. As to Mrs. Forrest, 
her notion seemed to be that having ac- 
cepted the vase for being ‘“ disinterested,” 
Mr. O’Conor ought not to have asked any, 
or at all events so much compensation for 
being interested. In this view the vase 
would have been indeed an empty honor. 
Probably in accepting the honor Mr. O’Conor 
did not for a moment dream that its donors 
or anybody supposed that he did not intend 
to be fairly paid for his services, and if he 
had so supposed he would have refused, 
but his language was a little unguarded and 
ambiguous. 

In the following paragraphs are given 
some contemporary details of this curious 
affair, embodied ih articles in the ‘ Albany 
Law Journal,” some of which were evidently 
written by myself. I have not changed my 
mind about the merits of the matter, al- 
though if it were to be written now I might 
express myself with a smaller degree of 
vehemence and satire :— 


“The article which recently appeared in the 
New York 7Zimes, relating to Charles O’Conor’s 
connection with the well-known Forrest divorce 
case, has called forth an elaborate defense on 
the part of Mr. O’Conor, and a demand by him 
for an investigation of his conduct by the New 
York Bar Association. The article in question 
stated, on the apparent authority of Mrs. Forrest, 
that it was understood when the divorce suit was 
begun that nothing should be charged for counsel 
fees; but that of the final judgment of $64,000 
in the case, for arrears of alimony, Mr. O’Conor 
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took $40,000, and the Attorney, Mr. Chase, 
$19,000, thus leaving her but $5,000. Mrs. 
Forrest states that in Mr. O’Conor’s bill there 
were some charges for loans made to her; and 
while expressing her gratitude for his services, 
she says that she was entirely surprised at the 
coursé which he took in making his charges for 
professional services. In this connection the 
article in the ‘ Times’ states that it was understood 
by the public during the pendency of the Forrest 
case that Mr. O’Conor’s services were gratuitous ; 
and that for this act he received great credit and 
honor. Some of the most estimable ladies of 
New York, and many members of the Bar, 
expressed their admiration for his unselfish 
course by presenting him with testimonials. 


“Mr. O’Conor’s reply to the article relating to 
his connection with the Forrest case is marked 
with the usual forcible and dramatic style of its 
author. So far as we have examined his defense, 
he denies that he agreed to serve in the Forrest 
case gratuitously, or that he supposed the public 
or Mrs. Forrest thought he was so doing. He 
admits the bill of nearly $40,000, but states that 
the greater part was for sums loaned Mrs. Forrest 
when she was in need, and for expenses incurred 
for her. He claims that he was exceedingly 
generous to her, and to her friends. Much of 
Mr. O’Conor’s defense is taken up with matters 
of very remote relevancy to the real issue. A 
committee of investigation was appointed by the 
Bar Association, consisting of Judge Bosworth, 
Judge Mitchell, John E. Parsons, Joseph H. 
Choate, Benjamin D. Silliman, and William M. 
Evarts. This committee will undoubtedly do 
ample justice to Mr. O’Conor’s case. If the 
charges are substantiated, Mr. O’Conor has 
already indicated what the penalty should be. 
He says: ‘If I am guilty of what is charged ... 
I ought to be expelled from membership in your 
Association, and from the Bar itself, as a disgrace 
to both.’ ” — Vol. 13, p. 259. 


“The Committee. of the Bar Association ap- 
pointed to investigate the charges against Charles 
O’Conor, reported on Tuesday evening, that 
there were no matters before them to consider 
except what Mr. O’Conor himself had presented, 
and no accusers, and they did not advise the 
constitution of any tribunal for the purposes of 
investigation. The report of this committee was 





objected to quite vehemently by Mr. O’Conor. 
He demanded the fullest investigation, and said 
that he thought it was for the interest of the 
profession that the matter should be thoroughly 
looked into. The report of the committee 
recommended that Mrs. Forrest be invited to 
make a communication on the subject to the Bar 
Association. Mr. O’Conor objected to having 
the Association call upon Mrs. Forrest to bring 
charges against him. He said that his con- 
troversy was with the newspapers which had 
printed the charges. After much discussion 
which, as far as we can learn, was largely con- 
fined to Mr. O’Conor himself, a resolution was 
passed by the Bar Association whereby a new 
Committee was appointed to ‘investigate the 
charges referred to in Mr. O’Conor’s statement, 
and to invite the accusers before them.’ 


“ Lawyers are notoriously inexact and careless 
in keeping their own accounts. Mr. O’Conor 
seems to be an exception, or possibly he has had 
the assistance of an extremely mathematical 
managing clerk. We find in his account against 
Mrs. Forrest that he charges the lady with $2.86 
for several years’ interest on $7 paid for a copy 
of an opinion; and with $1.02 interest on $4.41 
for “cash, postages, etc.” ; and with $1.45 in- 
terest for one month on $250 paid for counsel ; 
and with twenty cents interest on $7.50 paid for 
printing points! After this exhibition of thrift 
and exactness, how can Mr. O’Conor claim to 
have been ‘ disinterested’ in his conduct of Mrs. 
Forrest’s case? But who would have suspected 
such shop-keeping care in the descendant of the 
Irish Kings? 


“No onedenies Mr. O’Conor’s right to demand 
pay in the Forrest case. The question is, did he 
sanction the belief, which undoubtedly obtained, 
that he was working gratuitously? Mr. O’Conor 
claimed at the time to have been acting ‘ dis- 
interestedly,’ and on account of this ‘ disin- 
terestedness’ allowed himself to be presented 
with a silver vase from thirty ladies of New 
York, and with a silver pitcher from his profes- 
sional brethren. The thirty ladies in the pre- 
sentation letter spoke of his ‘noble conduct,’ 
his ‘generous espousal’ of his client’s cause, 
and his ‘chivalrous defense’ of the weak. It 
is apparent that the writers supposed that Mr. 
O’Conor had been working gratuitously. This 
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was in 1852. What said Mr. O’Conor in reply? 
Did he undeceive the thirty confiding ladies? 
Oh, no. He took the vase, and wrote a letter. 
In the letter he modestly insisted that any of his 
‘peers at the Bar would have assumed the office 
and deemed it, as I did, a@ d00n rather than a 
burthen.” Of the result he says, it ‘was ample 
reward for whatever of labor devolved upon me, 
yet I most gratefully accept the unhoped for 
addition now so delicately tendered.’ In the 
presentation address accompanying the silver 
pitcher, Mr. Lord said Mr. O’Conor had ‘ ful- 
filled with success that office of the profession 
which allies it to chivalry, and alluded to his 
‘disinterestedness.. What did Mr. O’Conor 
say to this? Did this Bayard confess that he 
was a mere mercenary, and protest that he 
expected to be paid for tilting his chivalric lance 
at the vociferous Mr. Forrest? Oh, no. He 
took the pitcher, also, bearing the arms of his 
royal Irish ancestors, and inscribed with their 
motto, ‘ From God cometh the succoring cham- 
pion,’ and bearing a further inscription attesting 
his ‘zeal, disinterestedness, etc.’ And then he 
beautifully observed: ‘The Bar has ever de- 
voted itself with courage and disinterestedness to 
the defense of the feeble and oppressed. It was 
my good fortune to be selected on an exciting 
occasion fo exemplify the fact, and my whole 
merit consists in this: that J did not fail in a 
duty which the first rule of our profession rigidly 
exacts from all its members.’ Will this exact, 
severe, and rigid gentleman, this royal Milesian 
Cato, who has arraigned the Court of Appeals of 


this State for corruption, now proffer some parol | 


evidence in explanation of these writings? We 
would suggest a letter to Judge Davis, or an 
extra edition of ‘ Harper’s Weekly’ prepared by 
Mr. Albert G. Browne, Jr. We await the ex- 
planation in breathless suspense.” — Vo/. 13, 279. 


“The Committee appointed by the New York 
Bar Association to arrange a tribunal to hear and 
determine the charges against Charles O’Conor 
have succeeded in getting a number of excellent 
men to serve upon the tribunal. The tribunal 
will consist of John A. Dix, Wilson G. Hunt, 
William Adams, D.D., Howard Potter, and John 
K. Porter. There is an admirable combination 
of characteristics in this tribunal. The com- 
mittee of selection say that they have been 
solicitous ‘to provide a court, whose intelligence 





and impartiality shall be above suspicion, and 
whose judgment, whatever it may be, can be 
accepted as final.’ The members of the tribu- 
nal have accepted the duties imposed upon them, 
and a preliminary meeting has been held.” — 


Vol. 13, p. 299. 


“ The tribunal appointed to consider the charges 
against Charles O’Conor’s professional conduct 
while acting as counsel for Mrs. Forrest, had a 
hearing of the case on Saturday last, and no one 
appeared to substantiate the charges against Mr. 
O’Conor. Mr. Sedley, the near relative of Mrs. 
Forrest, said he would not present his version of 
the affair to a tribunal chosen entirely by Mr. 
O’Conor’s friends. Mrs. Forrest had written 
a letter to Mr. O’Conor, which was read. This 
letter expressed regrets that her statements had 
been printed in the newspapers, and reiterated 
the fact that she was grateful to Mr. O’Conor, 
although she was disappointed at the size of his 
bill. Chief Justice Daly, who made the pre- 
sentation of the silver vase in behalf of the 
ladies, testified that during the whole trial he 
had the impression that Mr. O’Conor was to 
receive a fee. This is the main point in the 
case, and if it is established that no deception 
was practiced upon the public by Mr. O’Conor, 
then he will, of course, be honorably acquitted.” 


— Vol. 13, p. 319. 


“The exoneration of Charles O’Conor by the 
tribunal appointed to consider the charges 
against him in the Forrest divorce case was 
foreshadowed by the reports which reached us 
last week. On Wednesday evening the Bar 
Association of New York city accepted the report 
of the special committee in the O’Conor case, 
and of the tribunal. The tribunal finds: 1. 
That there is no evidence that Mr. O’Conor 
became counsel of Mrs. Forrest with an under- 
standing that his services were to be gratuitous. 
2. That the testimony of Judge Charles P. 
Daly, who presented the silver vase for the 
ladies, shows that the presentation was not made 
with the impression that Mr. O’Conor’s services 
were gratuitous. 3. That Mr. O’Conor did not 
make exorbitant charges for his services. The 
committee who arranged the tribunal of in- 
vestigation close their report with the following 
eulogium: ‘Through many years the name of 
Charles O’Conor has been known to our com- 
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munity, and the whole country as synonymous 
with eminent ability and spotless purity. Sucha 
reputation could not be marred without injury to 
the profession he so long adorned and pain to 
his countrymen. But conscious of his integrity 
and sensitive to the slightest imputation upon it, 
he persevered, even against the judgment of wise 
professional brethren who loved and honored 
him, in demanding investigation of the charges 
referred to. And now five of our fellow-citizens, 
eminent for wisdom and goodness, have fully 
heard the evidence, and have unanimously pro- 
nounced the charges without foundation.’ ’’ — Vo/. 


13, p- 392. 
THE TWEED CASES. 


So much for the disagreeable contact 
into which Mr. O’Conor came with his 
former worshipers among the laity. Now 
let us speak of a matter in which he came 
into equally unpleasant relations with the 
courts and many of the Bar. This was in 
the prosecutions growing out of the cele- 
brated Tweed scandals in the city of New 
York. It is unnecessary to tell any middle- 
aged lawyer who Tweed was, but it may be 
well to explain to the legal youth of this 
day that he was a person who, under the pe- 
culiar possibilities of this favored land, arose 
from the degree of stone-mason to be the 
“boss” of the city and State of New York, 
and who plundered the city of untold 
millions for the benefit of himself and his 
creatures, but who, after some years of 
abject fear and helplessness on the part of 


the public, was prosecuted, convicted, sen- | 


tenced to prison for a long term, escaped 
by connivance, fled the country, was brought 
back, and died pending a new trial. Mr. 
O’Conor, being at the head of the bureau of 
municipal correction, charged with the pros- 
ecution at law of the so-called Ring-thieves 
in the city of New York, was directed to 
prosecute Tweed for a great number of 
misdemeanors of which he had been guilty 
in his bandit career. They were all joined 
in one indictment in 226 counts, and there 
was a verdict of guilty on 204. Thereupon 


| 





| 
| 
| 
t 


Judge Noah Davis, who presided at the 
trial, sentenced him to imprisonment for 
twelve years for twelve offenses, and to a fine 
of $250 in each; and on the other counts 
to fines aggregating $12,500. The maxi- 
mum allowed for one offense was one year’s 
imprisonment and a fine of $250. Appeal 
was taken to the Court of Appeals, and in 
the famous case of People ex. rel. Tweed v. 
Liscomb, 60 N.Y. 559; s.c.19 Am. Rep. 211, 
the court unanimously laid down the doc- 
trine, that in such a case sentence may not 
pass fora longer term than the maximum pre- 
scribed for a single offense. The opinions 
were written by Judges Allen and Rapallo, 
both Democrats, and were concurred in by 
the five other judges, of whom two were Re- 
publicans. Hereupon arose a terrific clamor 
of the populace and the newspapers. The 
decision was stigmatized as a stretch of 
political mercy towards an offender of the 
Democratic school. In the course of his 
opinion, Judge Allen rather mischievously 
cited as authority against the doctrine of 
cumulative sentences, some expressions of 
Mr. O’Conor himself, in his brief in a former 
case in that court, a civil action against a 
railroad company to recover 526 penalties 
for as many different offenses in taking 
excessive fare. Mr. O’Conor there argued, 
as counsel for the defendant, that only one 
penalty was recoverable, and cited the law 
applicable to indictments as *analogous. 
He said: ‘“ And accordingly, except under 
some statute, expressly authorizing such a 
course, it has not been the practice to allow 
the two distinct offenses to be tried at the 
same time either by indictment or penal 
action.” Judge Allen quoted this, with 
other and even stronger language of the 
“eminent jurist” with approval, and ob- 
served, “his arguments appear to me un- 
answerable.” This commending of the 
chalice to his own lips, or hoisting the 
engineer with his own petard, did not tend 
to soothe Mr. O’Conor’s spirit, perturbed 
by the signal defeat; and so, when Judge 
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Davis, also smarting, wrote him a letter 
drawing him out, he suffered himself to be 
drawn out to the length of two columns and 
a-half in the “New York Tribune,” in a 
letter roundly abusing the court and imput- 
ing improper motives to them, which I char- 
acterized at the time as “vindictive and 
indecent allusions” * (12 Albany Law 
Journal, 53). This started the ball, and 
then ensued a most ferocious and disgraceful 
attack on the court by disgruntled Judge 
Davis and others, embracing some news- 
papers which ought to have known better, 
including “ Harper’s Weekly,” which hired 
(I assume he did not do it gratuitously) 
Albert G. Browne, once reporter of the 
Massachusetts Supreme Court, to vilify the 
court in that otherwise respectable journal, 
to the extent of six and a half pages! 
(See “Mr. Browne wipes out the Court of 
Appeals,” 12 Albany Law Journal, 308.) 
After all these years, I see no reason to 


1 These are quoted in the following, from 12 Albany 
Law Journal, 57: — 

‘Mr. O’Conor writes, that ‘ when dealing with peculators, 
the Court of Appeals have been ‘ admirably astute’ in the 
same uniform direction of impunity’; and that Mr. 
Tweed, ‘by using the courage of a Rinaldo, has, either 
in his own person or through a representative, shrice 
bearded public justice in that high tribunal and has, on 
each occasion, received its award that as against him or 
his the weapons devised by the people’s advocates were vain 
and hurtless.’ 

“ As a remedy in the future for this state of affairs, Mr. 
O’Conor does not advise more care in the preparation of 
their cases by the ‘ ¢hick-witted advocates for the people’ ; 
but animated with the spirit of a crusader, he invokes 
‘from the suffering class @ determined resistance to the 
power by which they are enthralled, and an inflexible 
resolve to reform existing abuses.’ 

“Mr. O’Conor then proceeds to account for this fearful 
state of affairs. He writes: ‘Because the local judges 
had, in most instances, received their offices through Tweed 
and his associates, the lawyers, who were charged with 
the duty of prosecuting for the public, anticipated difficulty 
in the earlier stages of the suits; but they had no suspicion 
that dike agencies hud influenced the construction of the 
highest court. They felt assured that in all cases against 
the robbers, whatever might happen elsewhere, the judg- 
ment of that tribunal would not merely be in accordance 
with law, but that in pronouncing it the judges would be 
animated by an earnest love of justice and an active zeal 
for its advancement’ He regrets that his assurances in 


this regard have not been realized.” 





modify what was written at the time: ‘“ Mr. 
O’Conor was wrong in this” — namely, his 
assertion that under the decision of the 
Court of Appeals, Judge Davis was liable to 
an action by Tweed for false imprisonment 
— “just as he has been in everything else 
connected with the case, except his original 
declaration in the Fisher case, that cumula- 
tive sentences are illegal.” (12 Albany Law 
Journal, p. 81). “After all, this crusade 
of Mr. O’Conor is a very ridiculous display. 
If any other lawyer in the state had been 
guilty of it, he would have been treated with 
no consideration whatever. Judge Davis 
would have committed him. But Mr. 
O’Conor has a high and commanding posi-- 
tion at the Bar, and so believes himself in- 
fallible.” 


“The palpable object of the letters has, and 
we confess to our surprise, most signally failed. 
The newspapers have, with scarcely an exception, 
denounced both their motive and spirit, and 
have censured Mr. O’Conor and Judge Davis in 
unstinted terms. But the fact has been very 
generally recognized that the latter deserved the 
greater condemnation, not only because of his 
position, but because it was so apparent that he 
was the instigator of the whole affair” (12 
Albany Law Journal, p. 49). 


In the course of the same litigations, Mr. 
O’Conor again disapproved of the Court of 
Appeals. This was in what is known as the 
“ six-million-dollars suit,” brought under a 
statute specially enacted in 1875, to enable 
the city and county to recover the spoils 
from the receivers. Fearing that, if prose- 
cuted in the name of the city and county, 
the action would not be effectively pressed, 
Mr. O’Conor caused it to be brought in the 
name of the people of the State. Mr. 
George Ticknor Curtis at the time having 
pointed out that this was erroneous, Mr. 
O’Conor replied in a letter, in terms ‘‘ more 
pointed than polite,” maintaining the regu- 
larity of his course. The Court of Appeals, 
however, in People v. Ingersoll, 58 N.Y. 1; 
S.C. 17 Am. Rep. 198, disagreed with him, 
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holding (Chief Judge Church and Rapallo, 
J., dissenting), that the State could not 
maintain the action because it had no title 
to the moneys. For this Mr. O’Conor al- 
lowed himself severely to reprimand the 
Court in an interview with a “Herald” re- 
porter. On this occasion the “ Albany Law 
Journal ” observed: ‘We fear that ripe age 
and distinguished ability have not improved 
Mr. O’Conor’s discretion.” (That was not 
written by the present writer.) 

Mr. O’Conor, in 1875, published the 
various arguments and opinions in the “‘six- 
millions suits” in a volume entitled ‘“ Pecu- 


lation Triumphant, being the record of a | 
four years’ campaign against official mal- 


versation in the city of New York, A.D. 
1871 to 1875,” with a ‘“ Memorandum” 
containing no offensive comments, but thus 
patting on the back the dissenting judges: 
“Our ancestral jurisprudencies denied to us 
by a lean majority of one, over-ruling Church, 
our universally reverenced Chief Judge, Ra- 
pallo, the chosen representative of our great 
metropolis, and Miller, the most recent recipi- 
ent of our people’s favor.” The Chief and 
Judge Rapallo seem to have risen in his favor 
since the “ cumulative sentences” decision ! 
In 1875, an act was passed, giving to the 
people of the State instead of the city the 
right to sue, and a recovery was finally had, 
under the leadership of Mr. Wheeler H. 
Peckham. But owing to the delay caused by 
Mr. O’Conor’s blunder, the ill-gotten wealth 
of the defendants had been dissipated by 
the time a recovery was had, and the city 
realized nothing, as I am informed. 

It is probable-that there was not at the time 
and has never since been any considerable 
difference of opinion among the lawyers 
and judges of this State as to the soundness 
of the doctrine declared by the Court, in 
either case, nor as to the grave impropriety 
of Mr. O’Conor’s conduct in the matter. 
He subsequently, in a Christian spirit, for- 
gave the Court for his abuse of them, and 
invited them to dinner in New York. The 








Chief Judge, I believe, accepted, but some 
of them would not go. 

It is a mark of Mr. O’Conor’s sense of 
justice— although not a broad sense—that 
he attributed all the merit of the dethrone- 
ment of Tweed to Samuel J. Tilden, as we 
learn from Mr. Bigelow’s sketch. 


MR. O’CONOR’S WILL. 


It is really fortunate that Mr. O’Conor was 
not in a position to comment on the audacity 
of the courts in even entertaining an argu- 
ment against the validity of his will! His 
old enemy, the Court of Appeals, — although 
but two of the judges whom he had cen- 
sured and impugned were left in it, in 
Sloan v. Stevens, 107 N.Y. 122, were called 
on to construe a codicil to his will. The 
official syllabus is as follows : — 


“The will of O’C. contained various devises 
and bequests to different parties, and also this 
clause : ‘I hereby release all claims or demands 
which I may have at my death against any person 
or persons named in this will.’ At the time of 
the execution of the will, the testator was con- 
ducting, as counsel, a litigation for defendant ; 
the latter was not named in the will. At the 
close of the will, the testator revoked all former 
‘wills and codicils.’ By a codicil, subsequently 
executed, which the testator described therein 
as the ‘first codicil to his last will,” he released 
three persons named from all claims against 
them. Two of these were named in the will; 
one was not. Immediately following this was a 
provision giving to defendant, whom he described 
as his ‘ faithful and honorable friend,’ all books, 
papéts, etc., relating to the claim in litigation. 
In an action to recover for legal services ren- 
dered by the testator in said litigation he/d/, that 
defendant was not released from liability by the 
said provision of the will.” 


Judge Finch, in the opinion, concedes 
the general rule that the will includes the 
codicil, the two constitute one act, and the 
execution of the codicil is a republication 
of the will as of that date, ‘and the two 
instruments are to be read together as if 
their provisions had all been embodied in 
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| 
one, then for the first time executed,” and | edly expressed the greatest satisfaction. 


conceded “that the testator thoroughly 
knew the rule and appreciated its force,” 
citing Van Cortlandt v. Kip, 1 Hill, 590, 
in which, it seems (although the Court 
did not allude to it), Mr. O’Conor himself 
had contended for that doctrine! But the 
great lawyer did not suffer from the citation 
of his own contention as in the Tweed case, 
for the court steered him out of the diffi- 
culty by applying the rule that the testator’s 
clear intention to the contrary of the usual 
inference must prevail. In effect they held 
that in the light of the circumstances it 
would be absurd to suppose that Mr. 
O’Conor meant what he had said! It is 
noteworthy that Judge Rapallo, who wrote 
a concurring opinion in the Tweed case, 
did not vote in this case. 


CODIFICATION. 


It is amusing to read the following in 
Mr. Bigelow’s paper: “ He said that as far 
as he knew, he as much as any one was 
entitled to the credit of originating the 
reform of our system of procedure in 1847— 
8, the abolition of forms of action, and the 
abolition of the Court of Chancery. He 
said he made the plea for those reforms in 
the Constitutional Convention of 1846. He 
would on no account, he said, claim for him- 


self, or have anyone claim for him the credit | 


of these, but he was quite willing to be instru- 
mental in defeating the pretentions of any 
other person to their authorship. The line of 
remark had been suggested by the news then 
just received that Governor Cornell had ve- 
toed the Field-Throop Civil Code'— an act 
on the governor’s part with which he repeat- 


? There is an inaccuracy here: there never was any such 
thing as “the Field-Throop Code.” The implication that 
Mr. Field ever collaborated with Mr. Throop would plant 
a thorn in Mr. Field’s pillow and cause the ample ghost 
of Mr. Throop to wander at night, like Hamlet’s, in search 
of an avenger. What Governor Robinson vetoed, was Mr. 
Throop’s code of civil procedure (with which Mr. Field had 
nothing to do), and Mr. Field’s three codes—the penal 
code, the code of criminal procedure, and the civil (gener- 


al) code. It was this fell swoop that caused such “sat- | 


isfaction” to that ardent “reformer,’’ Mr. O’Conor! 





Recurring to this subject of codification 
later, he said he doubted whether our civil 
law could be codified successfully; he in- 
clined to think it could not,' and proceeded 
to place his doubts upon grounds substan- 
tially the same as those which have been more 
recently set forth in Mr. James C. Carter’s 
exhaustive and masterly discussion of that 
subject.” To set up Mr. O’Conor, or for 
him to set himself up as the originator, or 
even as a champion of our practice codifica- 
tion, is ridiculous. Old lawyers will not have 
forgotten his celebrated letter on code plead- 
ing, and his avowal of his utter inability to 
“ state the facts” in any case, and his fling 
at “the pleadings which come from the 
office of the chief codifier himself.” But 
even according to Mr. O’Conor, as stated 
in Mr. Bigelow’s paper, the old system of 
pleading was at least as bad as the new, for 
he said “he never knew a case in which the 
parties had been pleading for an issue a year 
that he could not find a defect of sufficient 
gravity to set their proceedings aside.” In 
that letter Mr. O’Conor bewailed the new 
system because “‘a demurrer to any plead- 
ing under the Code is a very dangerous 
step,” and “there are no precedents which 
would be of use to one beginning to draw 
pleadings under the Code.” It is difficult 
to imagine the state of mind of a lawyer who 
approved a system of pleading in which it 
wads not “ dangerous to demur.” But Mr. 
O’Conor prided himself on his skill in plead- 
ing. Mr. Carter assures us: “ His pleadings 
were beautiful examples of art, and in his 


*Mr. Bigelow informs us that John C. Spencer once 
proposed to him that he join him and Benjamin F. Butler 
in preparing a code of the common law, but facing the 


| probability that “they would conclude that the fruits of 
| their labor would not be worth reporting to the Legisla- 


ture,” they abandoned the idea. They were too modest. 


2 Whether to indicate his approval or his disapproval of 
the old system, or his opinion of his own skill, does not 
clearly appear, but he told Mr. Bigelow that “he never 


| knew a case in which the parties had been pleading for 


an issue a year, that he could not find a defect of suf- 
ficient gravity to set the proceedings aside.” 
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later years, when he had more leisure, to 
draw a bill in equity or an answer was a 
genuine delight to him.” (The italics are 
mine.) What a pity to have all this spoiled 
by the compulsion to “state the facts”! 

It is true that Mr. O’Conor, in the Consti- 
tutional Convention of 1846, favored the 
blending of law and equity in one form, of 
procedure, but this was the only point on 
which he was in harmony with the reformers, 
and this was not original with him. (See 
the letter of Hon. David Dudley Field, in 
the foot note.) 


«Two great measures of legal reform have been 
undertaken in New York, one the reform of procedure, 
the other the codification of the Common Law. In re- 
spect of the latter, 1 have never heard that Mr. O’Conor 
advocated or approved such a codification. 

“In respect of the former, all that he ever did, so far as 
I know, was to advocate, together with several other 
members, on two occasions, the blending of law and 
equity in one form of procedure. The only proposition 
he made was to offer the following as one of the judiciary 
sections: ‘A code of procedure in civil suits shall be 
established within two years, subject to alteration by law. 
The Supreme Court, subject to control by law, shall 
establish uniform rules of practice for all civil courts in 
this State, except the Court of Appeals.’ His speech on 
that occasion contained among other things the following, 
which may be taken as his most pointed utterance on the 
subject : — 

. ‘The Convention had been informed by the chair- 
man that the committee had determined by a considerable 
majority to bring together the administration of what was 
called law and equity and to direct justice in these two 
forms to be administered in the same courts, acting, as the 
chairman informs us, in some measure under the idea that 


at some period these two forms or methods of administer- | 
| they look with great solicitude for the action of your 


ing civil justice might be perfectly blended, so that there 
should no longer be recognized or known such a distinc- 
tion as law and equity—a distinction which it must be 
admitted it would be highly desirable to abolish. He 
deemed it an evil that we should have recognized in the 
constitution by an express provision the truth of that 
saying which the unlearned in the metaphysics of law or 
legal practice are apt to indulge in when they find fault 
with a legal decision — to wit, that law is one thing and 
equity or good conscience is another. He thought there 
was no ground for the distinction, and that civil justice in 
all its forms and phases might be and ought to be adminis- 
tered in the same tribunals and in one uniform mode of 
procedure.’ — Argus Report, p. 378. 


“It thus appears, that these views had already been 
discussed in the Convention and so stated by Mr. Ruggles, 
chairman of the committee on the judiciary. Once after- 
wards, on the roth of August (p. 440), the question came 
up’again, and Mr. O’Conor repeated the same views, and 
at the same meeting Mr. Stetson offered the following, 


page 444: — 





“* And to the end that ultimately the jurisdiction of law 
and equity may not be separately administered, and that 
the two may be blended into one harmonious system, the 
legislature shall provide by law, as far as may be, a 
common form of procedure for remedies arising under 
both jurisdictions.’ 

“See also pages 486 and 560 of the Argus Report of 
the Convention. In both instances his motion was de- 
feated, and I do not find that he returned to the subject. 
Finally he voted against the Constitution altogether (page 
838). He seems to have given law reform the go-by ever 
afterwards. If he once lifted a finger to help it, the move- 
ment is unknown to me. The real authors of the two law- 
reforming provisions in the State constitution were Mr. 
Campbell P. White, a New York merchant (see pages 77, 
82, 460, 642), and Mr. Levi S. Chatfield, a lawyer from 
Otsego, afterwards Attorney General (see page 643). 
Other members of the Convention held and advocated 
similar views, such men as Mr. Hoffman, Mr. Taggart, 
Mr. Nicole, Mr. Harris, Mr. Kirkland. 

“So much for the Convention of 1846, and Mr. 
O’Conor’s action therein. My part in law reform is partly 
explained in my article, published in the ‘ American Law 
Review’ for August, 1891, and afterwards separately pub- 
lished. But even this does not tell the whole story. 
From the time that I came to New York as a law student I 
have had hold of the subject, more or less. The idea of a 
code is older than Justinian. It is the taking it up and 
carrying it to a successful accomplishment that is the real 
task. ‘Hic labor, hoc opus est.’ Long before the Con- 
vention of 1846, that is in 1842, I submitted a reforming 
scheme to the Legislature, which was the forerunner, if 
not the cause, of the movement in the Convention. 

“T went to O’Conor to get him to sign the memorial 
to the Legislature which begot the first code of civil 
procedure, after I had obtained the signature of Vice- 
Chancellor M’Coun, and Mr. O’Conor said coldly, ‘I 
suppose I must sign this.’ That I suspect was his last and 
only act in support of law-reform. This memorial was as 
follows : — 

“* To the Senate and Assembly of the State of New York: 

“¢The memorial of the undersigned, members of the 
Bar in the city of New York, respectfully represents that 


honorable bodies in respect to the revision, reform, simpli- 
fication and abridgment of the rules and practice, plead- 
ings, forms, and proceedings of the courts of record. They 
are persuaded that a radical reform of legal procedure in 
all its departments is demanded by the interests of justice 
and by the voice of the people; that a uniform course of 
proceeding in all cases legal and equitable is entirely 
practicable, and no less expedient; and that a radical 
reform should aim at such uniformity, and at the abolition 
of all useless forms and proceedings. 

“¢ Your memorialists therefore pray your honorable bod- 
ies to declare, by the act appointing Commissioners, that it 
shall be their duty to provide for the abolition of the 
present forms of action and pleadings in cases at common 
law, for a uniform course of proceeding in all cases, 
whether of legal or equitable cognizance, and for the 
abandonment of every form or proceeding not necessary to 
ascertain or preserve the rights of the parties.’ ”’ 

Mr. Field also wrote, in a letter to the New York 
“ Evening Post,” in January, 1846, five months before the 
convening of the Convention, as follows : — 
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“TI have said little about the court of Chancery, not 
from insensibility to the magnitude of its abuses, but 
because a radical reform must first be made in the practice 
of the other courts. Until that happens, the court of 
chancery, bad as it is, is a necessary evil — its interposition 
is indispensable so long as the narrow and technical forms 
of the common law are suffered to continue. But when 





these forms are opened so as to admit of remedies as 
extensive as injuries, then the court of chancery will be- 
come unnecessary. Till that this arrives, and / hofe the 
first legislature under the new constitution will bring it, 
my plan allows the continued separation of legal and 
equitable remedies, to be administered either by the same 
or by different judges.” 





NOTABLE AND CURIOUS CASES IN THE COURT OF CLAIMS. 


OLUMES could be written about the 

claims against the Government, which 
have been brought before the Court of 
Claims, the Court of Private Land Claims, 
or before Congress itself. Some of the pe- 
titions are evidently the work of cranks, 
others of ingenious rascals, while yet others 
are legitimate. It sometimes seems as if 
the last class were the least likely to gain 
satisfaction. 

Some of the just claims, I am pleased to 
say, belong to estates where heirs have not 
spent all their strength and substance in the 
prosecution, but who have been able to earn 
a competence for themselves. An instance 
of this is the somewhat peculiar claim of the 
Childs family in Philadelphia. 

It was in 1777 that the Continental Con- 
gress sent two spies to Montreal to report 
upon the preparations then being made by 
the British Government to subjugate her 
rebellious colonies. The men were ap- 
pointed by General Washington, and a Mr. 
George W. Childs was one of them. The 
men did their work to the satisfaction of the 
General, who gave them certificates to the 
effect that their wages were well earned. 
Whether his comrade fared better I do not 
know, but the compensation promised Mr. 
Childs was not paid by the Continental Con- 
gress, and his heirs petitioned the Fifty- 
second Congress for two million dollars, 
which they affirm to be the principal and 
interest due them. 

Another interesting claim is that of Rich- 
ard W. Meade, father of the hero of Gettys- 
burg. It seems that at the time when the 





United States purchased Florida, she agreed 
to assume all the claims which American 
citizens had against Spain. Among these 
claims was one for $373,879 which had been 
allowed by Spain to Mr. Meade, and which 
under the terms of the treaty should have 
been promptly settled. Mr. Meade, it seems, 
was unable to obtain from the Spanish Gov- 
ernment the proofs upon which his accounts 
had been settled with Spain, and without 
these the United States courts refused to 
act. The case has been before Congress 
nearly a score of times, dnd has been re- 
ported favorably nearly every time, but it 
was never acted upon by both Houses of 
the same Congress. The original claimant 
died years ago, and if ever the heirs are 
able to get their claim through, they will be 
the richer by several millions of dollars. 

One of the most curious claims ever put 
into a Congressional bill was originally pre- 
sented by Mr. Weaver, who is now better 
known as a recent Presidential candidate on 
the people’s party ticket. It was afterward 
reintroduced by Mr. Smith of Illinois. The 
bill proposed to pay to Federal soldiers the 
difference in value between the gold dollar 
and the depreciated currency in which they 
were paid during the war. This deprecia- 
tion ranged from twenty-five to two and a 
half cents on a dollar, and it was estimated 
that it would take about $500,000,000 to 
satisfy the terms of the bill. 

At present there is no limit to the number 
of times a claim may be presented to Con- 
gress. Every political change of adminis- 
tration is sure to bring back thousands of 
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applicants whose petitions have been re- 
jected by the outgoing power. 

I have said that some of these claimants 
are cranks. A citizen of the middle West 
has spent at least three times as much 
money in postage as he claims the Govern- 
ment owes him, in writing letters to the 
Treasury, to United States officials, and 
even to the Chinese and Korean legations. 
Nearly two million claims have been filed 
in the Treasury Department alone, and the 
way in which many of them are addressed 
is odd enough. It must have taken the 
“blind reader” of the post-office department 
to make “second auditor” out of ‘second 
oratorio,” or out of “sekun oder of the 
Tresur.” 

Saddest of all -are the just claims which 
will probably never be satisfied, and whose 
inheritors have died in poverty. 

Major Joseph Wheaton is recorded as a 
gallant soldier in the Revolution who served 
throughout the war. During 1780-1783 
Congress passed an act guaranteeing half 
pay for life to every officer who stayed in 
the service to the end of the fight for liberty. 
Major Wheaton never received a dollar of 
the money promised. Moreover, during the 
war of 1812, this gallant officer used thirty 
thousand dollars of his own money with 
which to purchase army supplies, at a time 
when the army must have perished without 
this aid. He was then acting as assistant 
quartermaster-general. This money, like- 
wisé, was never refunded to him, although 
Congress doubtless intended that it should 
be. Some time after the major’s death a 
bill for the relief of his daughter finally suc- 
ceeded in passing both Houses during the 
same session, but by a fatal error reference 
was made, not to the Treasury, but to the 
Interior Department, for payment, and I be- 
lieve the daughter died in poverty, although 
the undoubted heir to plenty. 

There are said to be more than fifteen 
thousand claims, acknowledged to be per- 
fectly just, dating from revolutionary times 





to the last war, which cannot get a satisfac- 
tory settlement from Congress. 

One of the oldest is that of James Bell, a 
Canadian, who spent a fortune in building 
and fitting out three vessels for the Yankees 
during the Revolution. He was afterward 
arrested for treason, his unspent property 
confiscated, and his life spared only through 
the clemency of the English king, who, it is 
said, was the man’s cousin. Bell was re- 
leased on parole, and at the close of the war 
returned to this country. Pointing to Wash- 
ington’s proclamation, that whoever assisted 
us in our struggle for freedom should be 
rewarded if we were successful, he asked for 
aid. He died without it and very poor. A 
very small portion of the claim has been 
paid to some of his descendants, but the 
bulk of it is still an acknowledged debt. 

Over in Georgetown there lives, or did a 
year or two ago, an old lady whose husband 
was a soldier in the Northern army. During 
the war the Federal troops used her farm as 
a camping-ground, and her live stock and 
other movable property as their own. The 
damage is put at $20,000, and the justness 
of her claim is undisputed, but she will prob- 
ably never get her money. 

Now and again there comes a claim which 
the government has tried to satisfy, but which 
the claimant persists in prosecuting to the 
last cent. One of these, apparently, is the 
famous Reid claim, which is said to have 
furnished the plot for Mr. Crane’s play, 
“The Senator.” 

In September, 1814, British buccaneers 
destroyed the brig ‘General Armstrong ” 
in the neutral port of Fayal. The owners 
tried to recover damages, but their efforts 
had been fruitless up to 1835, when they all 
engaged Samuel C. Reid of New York to 
prosecute their claims. The agreement, 
signed by the fifteen owners, consigned to 
Reid their rights in: the claim, with the 
agreement that he was to bear all the ex- 
penses of the prosecution and retain half of 
the money he might recover. It was not 
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until 1857 that England and the United 
States submitted the loss of this vessel to 
the arbitration of Louis Napoleon, and it 
was not until 1882 that Congress directed 
the Secretary of State to adjust the claims 
of the captain, owners, officers, and crew of 
the brig. Long before this, Mr. Reid had 
assigned his claim to his son, Samuel C. 
Reid, Jr. The Court of Claims fixed the 
value of the vessel at $70,739, and put the 
owners’ share at $43,000. For want of evi- 
dence to adjudicate the relative interests of 
the heirs of the fifteen owners, Secretary 


T 
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| 





Frelinghuysen decided that their estates | 


should share alike. 
of the whole at once,—$21,500. He also 
got something for his services from the 
share of the officers and crew, so that one 
would think he might have been satisfied. 
The owners’ shares were not all paid out, 
however, as some of them had died without 
heirs. This part of the award, of course, 


Mr. Reid got his half | 


alleged damages arising from the closing of 
a silver mine. In the Weil case the award 
amounted to $487,819, and was for cotton 
and mules said to have been seized by 
Mexican troops. When the United States 
had paid to each claimant about one-third 
of his award, suspicions of fraud were 
aroused, and further payment was sus- 
pended. This was in 1877. After a long 
fight in Congress, early in 1892, the matter 
was finally referred to the Court of Claims. 
If the Court finds that the awards were pro- 
cured by fraud and perjury, the unpaid bal- 
ance will be returned to Mexico; otherwise, 
payment on the claims will be resumed. 


The suspicions are founded in the mine case 


| 


on what seems to be conclusive evidence, 
that it had never been seized at all, but had 
been voluntarily abandoned as _ valueless, 
and that the claim had been a fabrication 


| of the former superintendent of the mine, 
| inspired by the appointment of the commis- 


reverted to the United States; and it is for | 
all, or at least the major part, of this that 
| believe, died before any payment had been 


Mr. Reid continues his suit. 


The McGarrahan claim is another inter- | 
esting case, but one which is so perennially | 


before the public that it seems useless to 
give more than a brief outline of what the 
claimant really wants. His claim is for title 
to land for which nobody disputes, I believe, 
that he has paid good money. At the time 
of the purchase, however, the title was not 
good. Since then it has become vested in 
the United States, and the present question 
is, Shall the man who actually bought and 
paid for the property in good faith receive 
the final title, or shall it go to a mining com- 
pany who are simply squatters? 

To show how investigators may be taken 
in, I will give a brief *@sumé of the Weil and 
La Abra bills, as they are called. The his- 
tory of these cases runs back to 1868, when 
by a treaty with Mexico the United States 
secured something like four million dollars’ 
worth of awards. The La Abra Silver- 
Mining Company was awarded $683,041 for 


| 





sion to consider claims arising out of the 
Mexican war. The ex-superintendent, I 


made on the award. 

In the La Abra case, then, there had 
once been a mine, though a valueless one. 
The Weil claim, however, had even less 
foundation in fact, if the latest evidence 
proves to be correct. The claim was based 
on the allegation that Weil lived in New 
Orleans, was engaged in running cotton 
through Mexico during the war, and had 
lost a heavy mule train and seven hundred 
bales of cotton through seizure by the Mex- 
icans. Cotton was then worth fifty cents a 
pound. The proofs at the time seemed so 
complete that the award was promptly 
made, and question would probably never 
have been raised, had it not been for the 
mixed conditions of Weil’s business affairs, 
which caused a quarrel over the disposition 
of the proceeds. It now looks as if Weil 
had never owned a mule or a pound of cot- 
ton in his life. 

The Court of Private Land Claims was 
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organized, I believe, in 1891, for the purpose 
of adjudicating claims to private ownership 
in land before it was ceded to the United 
States. There have been filed in this court 
upward of forty cases, over thirty of which 
are located in New Mexico, the total area 
claimed amounting to nearly two and a half 
million acres. These, of course, are grants 
alleged to have been made to private parties 





before New Mexico became the property of 
the United States, and the only way of prov- 
ing the truth or falsity of the claims is to 
patiently and carefully overhaul old Spanish 
records and archives, much worn and very 
badly arranged. In this way not only the 
fact of the grants but also their proper 
boundaries and areas have to be established. 
— Kate Field’s Washington. 





OLD WORLD TRIALS. 


VIII. 
THE CASE OF FREDERICK AND MARIA MANNING. 


N 25th October, 1849, Frederick Man- 

ning and his wife Maria were tried 
before Chief Baron Pollock, Mr. Justice 
Maule, and Mr. Justice Cresswell, and a 
jury of the City of London, at the Old 
Bailey, now the Central Criminal -Court, for 
the murder of a person named Patrick 


O’Connor under the following circumstances : 

Frederick Manning had at one time been 
a guard in the service of the Great Western 
Railway Company, but had been discharged 
on suspicion of having been concerned in a 
series of robberies committed on that line. 
Maria Manning was a Swiss by birth, and 
her maiden name was De Roux. After 
Frederick Manning’s dismissal from the post 
of railway guard, this worthy couple had 
opened an inn at Taunton, whence they 
had removed, at the time when the pres- 
ent story opens, to No. 3 Miniver Place, 
Bermondsey, near London. Patrick O’Con- 
nor, with whose murder the Mannings were 
charged, was an officer in the Customs. 
He lodged not far from Miniver Place, and 
carried on an adulterous intercourse with 
Mrs. Manning, whose conduct seems to have 
been regarded by her husband with perfect 
equanimity. He was a man possessed of 
considerable property, a fact well known 
to Maria Manning, who by his express per- 
mission had a right of entry to his room 





at any moment, whether he was at home 
at the time or not. 

On oth August, 1849, O’Connor left his 
lodgings about five o’clock with the avowed 
intention of going to “dine with Maria.” 
He had received a letter of invitation from 
her in the morning. This letter he had 
shown to_ a, companion, to whom he an- 
nounced that he meant to accept the invi- 
tation which it contained. He was seen to 
walk in the direction of Miniver Place. But 
he never returned to his lodgings. After a 
few days his mysterious disappearance began 
to attract public attention, and hand-bills 
were printed and circulated offering a re- 
ward for his discovery. An ugly rumor 
got abroad that Maria Manning had visited 
O’Connor’s rooms on the evening of his 
disappearance; the rooms were searched 
and it was found that his drawers and boxes 
had been broken into and their contents 
rifled; of course the police at once repaired 
to 3 Miniver Place to arrest the Mannings. 
The birds had flown, and flown in different 
directions. It was thought advisable how- 
ever to search the nest. A certain damp- 
ness in the cement between the flagstones 
on the kitchen floor arrested the attention 
of a police officer: the flagstones were torn 
up, and the dead body of O’Connor was 
found underneath. He had evidently been 
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shot through the temple, and no less than 
eighteen severe wounds had been inflicted 
on his head. It only remained to track the 
criminals. Mrs. Manning was the first to be 
arrested. A few days after the murder, a 
lady who gave the name of Smith called 
on a stock-broker in Edinburgh and asked 
him to sell for her some shares in the 
Amiens and Boulogne Railway —of course 
she left her address. Shortly after her visit, 
this gentleman received a printed circular 
cautioning stock-brokers against dealing 
in certain foreign railway shares, alleged to 
have been stolen in London. The numbers 
of the missing shares corresponded with 
those that “Mrs. Smith” had left behind 
her. The stock-broker gave her address 
to the police, she was promptly arrested, 
tacitly admitted that she was Maria Man- 
ning and accounted for her presence in 
Edinburgh by saying that she had fled from 
the brutality of her husband. Frederick 
Manning was at length tracked to Jersey. 
He had taken refuge in the house of an 
old peasant at Beaumont, in the parish of 
St. Peter’s, in that island, and had ordered 
large supplies of brandy from a neighboring 
public house with a view to create and 
maintain a fictitious courage. The publican 
however, unaccustomed to such large orders, 
and attracted by the news that the Bermond- 
sey murderer was lurking in the island, 
betrayed his patron to the police, and 





Manning was duly arrested. He at once 
confessed the crime, which he said that he 
had committed at the instigation of his 
wife. 

The prosecution of the Mannings was 
conducted by Sir John Jervis, the Attorney- 
General of the day. Serjeant Wilkins de- 
fended Frederick Manning, and Serjeant 
Ballantine, author of the famous ‘ Expe- 
riences,” appeared for Maria. In a manner 
befitting the descendants of Adam and Eve, 
the guilty pair endeavored to shift the 
responsibility for the outrage on to each 
other’s shoulders; and a vigorous attempt 
to save the life of Maria Manning on the 
ground that, being an alien, she was entitled 
to trial de medictate linguae, i.e. by a jury 
half composed of aliens. But it was all in 
vain, and the Mannings were sentenced to 
die. Mrs. Manning spent the last days of 
her wasted life in alternations of despair, 
denunciations of “base, base England,” and 
scrupulous attention to her toilet. The 
convicts made several “ statements” before 
their execution, but the only reliable facts 
to be deduced from them were that O’Con- 
nor’s grave had been dug some days before 
the murder, that the wretched man had 
walked over it and into it, and had asked 
why the flagstones had been taken up and 
that Mrs. Manning had told him the drains 
were under repairs ! 

LEx. 
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THE CASE OF THE SLOOP “ACTIVE.” 


BY HAMPTON L. CARSON. 


N the office of the clerk of the Supreme | in the midst of the American Revolution. 


Court of the United States, among a 
mass of interesting but unpublished matter 
relating to the naval history of the Ameri- 
can Revolution, can be found the original 
documents in a cele- 


| Cases of Capture, 
' which it did much to hasten; it survived 


It outlived the old Court of Appeals in 
the establishment of 


the ‘collapse of the Confederation, and was 
brought twenty years 
later before the Su- 





brated admiralty 
cause entitled ‘ The 
Case of the Sloop 
‘ Active.’” Although 
historians and law- 
yers are more or less 
familiar with the 
main incidents of the 
narrative, yet many 
well-informed _ stu- 
dents of history are 
ignorant of its de- 
tails. It is the pur- 
pose of this paper to 
present in a concise 
form the substantial 
features of the con- 
troversy. 

The case presents 
a most notable col- 
lision between the 
United States and the 
State of Pennsylvania. Indeed, it may be 
said to constitute the only instance of armed 
resistance on the part of Pennsylvania to 
Federal authority; for though the Whiskey 
Insurrection, which convulsed the adminis- 
tration of Washington, took place on Penn- 
sylvania soil, yet it was but the tumult of an 
unorganized mob, and did not represent a 
rebellion on the part of the State. 

The case presents also an admirable illus- 
tration of the evolution of national author- 
ity. It lasted more than thirty years, be- 
ginning in 1778 and terminating in 1809. 
It originated in a controversy as to a prize, 
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preme Court of the 
United States for 
final determination. 
It exhibits at the 
outset the political 
impotence of the 
Continental Congress 
uttering a feeble pro- 
test against State 
power while fully con- 
scious of its own 
rights, and cowering 
beneath the prospect 
of a clash of author- 
ity. It displays, a 
few years later, the 
increasing strength 
and courage of the 
infant nation, — the 
gristle hardening into 
bone,—and it ter- 
minates, after a series of sharp conflicts be- 
tween State and Federal officers, in the 
absolute triumph of the national power. 
It displays all the inherent qualities of a 
romance, and its scenes are crowded with 
the most distinguished personages, who 
are arrayed against each other in situa- 
tions which are highly dramatic. It opens 
with a tale of heroism cheated of its re- 
ward by jealousy and chicane, contending 
with indomitable perseverance against great 
odds, until at the end of a struggle of thirty 
years the hero of the drama receives the 
fruits of his valor, and justice prevails over 
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the plots which had been devised to entrap 
her. 

In the early part of September, 1778, 
Gideon Olmsted, a sturdy Connecticut fish- 
erman, and three associates were captured 
by the British upon the open sea, in the 
neighborhood of Cape Charles, and were 
carried to Jamaica. They were put on 
board the sloop “ Active” and forced, much 
against their will, to 
assist in the naviga- 
tion of the vessel to 
New York witha car- 
go of arms and sup- 
plies for the British 
Army, then occupy- 
ing that city. One 
night Olmsted boldly 
resolved to seize the 
vessel, and unfolding 
his plan to his friends, 
they rose upon the 
master and crew, 
more than thrice 
their number, con- 
fined them to the 
cabin below the 
hatches, took posses- 
sion of the sloop, and 
steered for Little Egg 
Harbor in New Jer- 
sey. 

A two days’ strug- 
gle ensued in which 
shots were 
changed, and desper- 
ate efforts were made by the men below to 
recapture the vessel. The British melted 
pewter spoons into bullets, forced up the 
hatches, and swept the deck with their fire. 
Olmsted was severely wounded, but succeed- 
ed in turning a swivel gun heavily loaded 
down the companionway, and thus secured 
control. The British captain then cut a hole 
through the stern and wedged the rudder so 
as to prevent Olmsted from steering, releas- 
ing it only when the pangs of hunger and 


ex- 
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thirst compelled submission. Having com- 
pleted his capture, and being in full sight of 
land, Olmsted was pursued and forcibly 
taken, against his indignant protest, by an 
armed brig named the “ Convention,” fitted 
out by the State of Pennsylvania, and com- 
manded by Captain Thomas Houston, who 
insisted upon carrying the “Active” into 
Philadelphia, where he claimed her as his 
prize. A claim was 
also made by the cap- 
tain of an American 
privateer, “ Le Ge- 
rard,” cruising by 
agreement in concert 
with the ‘ Conven- 
tion” and in sight at 
the time of the al- 
leged capture. It 
was argued that Olm- 
sted’s victory had not 
been complete, and 
that it was absurd to 
suppose that four 
men could have sub- 
dued fourteen. To 
this it was replied 
that the facts were as 
stated, and that the 
British captain had 
surrendered. The 
depositions of the 
witnesses, now on 
file at Washington, 
certainly sustain this 
assertion. 

The case was tried before Judge George 
Ross and a jury, under the terms of an Act 
of Assembly, which had been passed but 
nine days before the trial, by which it was 
provided that while an appeal upon ques- 
tions of law could be carried to Congress, 
yet, the “finding of the facts by the jury 
shall be without re-examination or appeal.” 
The jury found (most unwarrantably, it 
seems to us) that the Connecticut captors 
were entitled to but one-fourth of the prize, 
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and they divided the residue between the | 


State of Pennsylvania, the owners of the 
privateer, and the officers and crews of the 
“Convention” and ‘Le Gerard.” The 
Judge, who was one of the signers of the 


Declaration of Independence, did not con- | 
ceal his sympathy with the heroic conduct | 
| tice of his State; John Henry, Jr., of Mary- 

land; William Ellery, of Rhode Island, one 
| of the signers of the Declaration of Inde- 


of Olmsted, but found himself unable to 
overcome the local prejudices of the jury in 
favor of the mariners of their own State, and, 
moreover, felt himself 
coerced by the ex- 
press language of the 
law into a confirma- 
tion of the verdict. 
Olmsted and his as- 
sociates were too spir- 
ited to submit, and 
promptly appealed 
to Congress. Secu- 
rity was required, 
and in his plight the 
unknown and friend- 
less Olmsted applied 
to Benedict Arnold, 
himself a native of 
Connecticut, then 
military commander 
of Philadelphia, who 
had recently em- 
barked upon a course 
of speculative enter- 
prises, induced in a 
large measure by the 
life of extravagance and display which he 
led after his marriage to Peggy Shippen, 
the acknowledged belle of Philadelphia. 
Arnold, with a keen scent for gain and cer- 
tain of success, purchased in common with 
Stephen Collins, a merchant, a share in the 
controversy for a low and inadequate price." 

? Arnold’s conduct in this transaction was made the 
basis of one of the charges preferred against him by the 
Supreme Executive Council of Pennsylvania, but it was 
dismissed by the court-martial for want of jurisdiction. He 
was then indicted for the crime of maintenance, but the 
bill was ignored by the Grand Jury, by direction of Chief- 


Justice McKean.— Arnold’s Trial, p. 118, privately 
printed, New York, 1865. 
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The matter was duly referred by Con- 
gress, then sitting in the State House, to the 
standing Committee on Appeals, styling 
themselves ‘The Court of Commissioners 
of Appeals for the United States of Amer- 
ica,’ consisting of William Henry Drayton, 
of South Carolina, but lately the Chief Jus- 


pendence; and Oli- 
ver Ellsworth, of 
Connecticut, after- 
wards Chief Justice 
of the United States.' 

After full argu- 
ment and due consid- 
eration, on the 15th 
of September, 1778, 
they solemnly re- 
versed the judgment 
of Judge Ross, and 
directed the marshal 
of the State Court to 
sell the sloop and 
cargo, and after de- 
ducting the costs to 
pay over the entire 
fund to Olmsted and 
his friends. 

Unhappily the 
matter did not end 
here. Prior to this 
time judgments of 
reversal in admiralty matters had been cheer- 
fully submitted to by the State Courts, but 
now a serious collision occurred. 

The first intimation of the coming storm 
was given by General Arnold,? who warned 


? Journals of Congress, Vol. IV., p. 445. 

2 His letter is dated the 3d of January, 1779. The 
original is on file at Washington, D.C., among the MSS. in 
the office of the clerk of the Supreme Court of the United 
States, and is printed in full by Hon. J. C. Bancroft Davis, 
in a pamphlet privately printed by him, entitled “The 
Committees of the Continental Congress chosen to hear 
and determine Appeals from Courts of Admiralty and the 
Court of Appeals in Cases of Capture, established by 
that Body.” See also Appendix to 131 United States 
Reports. 
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the commissioners in writing that Judge 
Ross was about to defy them by getting 
possession of the money, with the avowed 
purpose of standing out obstinately against 
any orders that might be given; that he 
had openly directed the marshal to deliver 
the money to him at nine o’clock on the 
following morning, and had boasted that no 
order of the Congressional committee should 
take the case out of his hands. He begged 
them to meet that 
evening and adopt 
preventive measures, 
and added that he 
had been informed 
upon good authority 
that a member of the 
Pennsylvania Assem- 
bly had applied to 
the judge to get the 
money paid into his 
hands, and, if he 
should succeed, it 
would probably 
reach the Treasury, 
and then the claim- 
ants would have the 
whole State of Penn- 
sylvania to contend 
with. His anxiety was 
not without: cause, 
but the commission- 
ers acted with delib- 
eration. The next 
morning they sent for Andrew Robeson, 
registrar of the State Court of Admiralty, 
who informed them under oath that he had 
witnessed, but an hour before, the payment 
by the marshal to Judge Ross of the sum 
of forty-seven thousand nine hundred and 
eighty-one pounds, two shillings, and five 
pence, Pennsylvania currency, arising from 
the sale of the cargo. As the sloop had 
not been sold, the commissioners drew up 
an order, in the nature of an injunction, 
commanding the marshal, at his peril, to 
maintain his custody of the whole of the 
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moneys arising from the sale of the sloop 
and cargo, until their further order. In 
reply, he audaciously sent them a copy of 
the written receipt of the judge. 

The commissioners then solemnly declared 
that they were unwilling to resort to any 
summary proceedings, lest consequences 
might ensue dangerous to the public peace 
of the United States, and positively declined 
to hear any other appeal until their authority 
as a court should be 
so settled as to give 
full efficacy to their 
decrees. Thus did 
they veil their con- 
sciousness of their 
own judicial feeble- 
ness behind patriotic 
fears of provoking a 
contest between State 
and Congressional 
authority. The fact 
stands out in bold 
relief, that a Pennsyl- 
vania judge had suc- 
cessfully defied the 
Continental Con- 
gress. 

A statement of the 
proceedings in the 
entire case was pre- 
pared and made the 
subject of a commu- 
nication to Congress, 
who referred it to a special committee, con- 
sisting of Mr. Burke, Mr. Paca, Mr. Dyer, 

1 See the Whole Proceedings in the case of Olmsted et 
al. v. Rittenhouse’s Executors, by Richard Peters, Jr., Phila- 
delphia, 1809. United States v. Peters, 5 Cranch’s United 
States Supreme Court Reports, 115. 

2 The marshal was the well-known Matthew Clarkson, 
who had served as an aide-de-camp to General Arnold, and 
with him had been severely wounded at Saratoga. He was 
serving at this time at Philadelphia as provost-marshal, and 
shared to some degree the hostility to his chief. There is 
not the slightest evidence, however, to implicate him in the 
speculations or frauds of his principal, while his conduct in 
obeying the mandate of Judge Ross, in defiance of the 


Court of Appeals, was directly opposed to the pecuniary 
interests of Arnold. 
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and Mr. Smith. Inthe meantime Judge Ross 


had, with great dignity and firmness, placed | 


upon the records of his court a vindication of 
his action, alleging that after mature consid- 
eration he was of opinion that though the 
Court of Appeals had full authority to alter 
or set aside the decree of a judge upon a pure 
question of law, yet there its power ended ; 
that the verdict of the jury was made con- 
clusive upon the facts without re-examina- 
tion or appeal, under the terms of the State 
law erecting his tribunal, and he would sub- 
mit to no usurpation 
of power. 

On the 6th of 
March, 1779, Con- 
gress took steps to 
its final au- 
thority, and after a 
spirited review of the 
facts, declared that it 
necessarily had the 
power to examine as 
well into verdicts on 
facts as decisions on 
law, and to decree 
finally thereon, and 
that no finding of a 
jury in any Court of 
Admiralty, or court 
for determining the 
legality of captures 
on the high seas, can or ought to destroy 
the right of appeal and the re-examina- 
tion of the facts expressly reserved to 
Congress. That no act of any one State 
can or ought to destroy the right of appeal 
to Congress, which was invested by these 
United States with the supreme sovereign 
power of war and peace. That the power 
of executing the law of nations was essential 
to the sovereign supreme power of war 
and peace; that the legality of all captures 
on the high seas must be determined by the 
law of nations, and that the authority to 
ultimately and finally decide on all matters 
and questions touching the law of nations 





RICHARD PETERS 





rested in and was vested in the sovereign 
supreme power of war and peace. Thata 
control by appeal was necessary, in order 
to compel a just and uniform execution of 
the law of nations; that this control must 
extend as well over the decisions of juries 
as judges, otherwise juries would be pos- 
sessed of the ultimate power of executing 
the law of nations in all cases of capture, 
and might at any time exercise the same in 
such manner as to prevent a possibility of 
being controlled, a construction which in- 
volved so many in- 
conveniences.and ab- 
surdities as to destroy 
an essential part of 
the power of war and 
peace entrusted to 
Congress, and would 
disable Congress 
from giving satisfac- 
tion to foreign na- 
tions complaining of 
a violation of neu- 
tralities, of treaties, 
or other branches of 
the law of nations, 
and would enable a 
jury in any one State 
to involve the United 
States in hostilities ; 
a construction which 
for these and many other reasons was 
inadmissible. It was also asserted that 
Congress had hitherto always exercised 
the power of controlling, by a committee 
of its own members through appeals, 
the several admiralty jurisdictions of the 
States. It was therefore resolved that 
the committee before whom had been deter- 
mined the appeal from the Admiralty Court 
of Pennsylvania, in the case of the sloop 
“ Active,” was duly constituted and author- 
ized to determine the same. Upon this 
resolution the vote stood twenty-one yeas 
to six nays, all of the Pennsylvania mem- 
bers, and Mr. Witherspoon, of New Jersey, 
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voting in the negative, while the power of 


Congress was sustained by such men as 
Samuel Adams, John Jay, Richard Henry 
Lee, Thomas Burke, Henry Laurens, and 
William Henry Drayton.’ 


in our day, proved but a paper victory. 
On the memorial of Olmsted, who bitterly 


complained that the decree of the appellate | 


body had not been complied with, commit- 
tees were twice ap- 
pointed by Congress 
to confer with a com- 
mittee of the Pennsyl- 
vania Legislature. 
Resolutions, assert- 
ing the absolute 
power of control of 
Congress by appeal 
in the last resort 
“over all jurisdic- 
tions for deciding the 
legality of captures 
on the high seas,” 
were transmitted to 
all the States, with 
the request that they 
take effectual meas- 
ures for conforming 
thereto.2, An active 
correspondence was 
entered into between 
Joseph Reed, presi- 
dent of the Su- 
preme Executive Council of Pennsylvania, 
and Thomas Burke, Esq., in behalf of the 
Congress, in which, while each was tender 
in his treatment of the question involving 
the harmony of the Union, both were firm 
and outspoken in the maintenance of what 


Journals of Congress, Vol. V., p. 64, et seq. Many 
years afterwards the reasoning of Congress was expressly 
adopted and sustained by the Supreme Court of the 
United States in determining a somewhat similar case. See 
opinion of Paterson, J.,in Penhallow v. Doane, 3 Dallas, 
54- 


? Journals, Vol. V., 165. 


The reasoning of | 
Congress, while readily commanding assent | 
| passed by South Carolina on February 26, 
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they believed to be the respective rights of 
the parties to the controversy.’ 

On the 8th of March, 1780, Pennsylvania 
passed a new act, abolishing trial by jury 
in admiralty causes and restoring the prac- 
tice of the civil law, and a similar act was 


1782. The remaining States declined to act. 

Nothing, however, of a conciliatory na- 
ture was done by Pennsylvania in Olmsted’s 
behalf; on the con- 
trary, her Assembly 
by resolution author- 
ized Judge Ross to 
pay over the money 
realized from the sale 
of the cargo and the 
sloop, which had 
been disposed of dur- 
ing the discussion in 
Congress, to David 
Rittenhouse, the cel- 
ebrated astronomer, 
who, though study- 
ing the stars by 
night, was willing to 
act as State treasurer 
by day. Payment 
was made, and a 
bond of indemnity 
given to the Judge 
as to that portion of 
the fund which had 
been awarded to 
claimants other than the State. 

In the meantime the Constitution of the 
United States had been adopted, and by 
the terms of the second section of the Third 
Article, the judicial power of the United 
States was expressly extended to all cases 
of admiralty and maritime jurisdiction. The 
power of the newly-created nation stood be- 
hind this constitutional provision, and it re- 
mains to be seen what change was wrought 


Letters of January 28, 1779; January 29, June 5, 1779; 
Pennsylvania Archives, 1778, 1779, pp. 170, 171, 172, 
468. 
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in Olmsted’s fortunes by this positive declar- 
ation in the fundamental law. 

In 1790 Judge Ross died, and suit was 
brought against his executors in the Court 
of Common Pleas of Lancaster County, 
Pennsylvania, by Olmsted, who still toiled 
wearily in search of justice. 

A judgment was recovered by default. 
Thereupon Ross’s 
executors sued 
Rittenhouse to the 
use of Olmsted up- 
on the bond of in- 
demnity. This 
aspect of the con- 
troversy came be- 
fore the Supreme 
Court of Pennsyl- 
vania in 1792, and 
Chief-Justice 
Thomas McKean, 
whose name with 
that of Ross is at- 
tached to the Dec- 
laration of Inde- 
pendence, declined 
to sustain the suit, 
on the ground of 
the lack of juris- 
diction of the Com- 
mon Pleas over an 
admiralty matter. 
He held that this 
objection ran 
equally against the 
validity of the 
judgment against 





FORT RITTENHOUSE. 


Supreme Court of the United States held 
that the District Courts of the United States 
had power and authority to carry into exe- 
cution the decrees of the defunct Court of 
Appeals in cases of capture.t The heart of 
the doughty old mariner was warmed by 
fresh hopes. Presenting himself before 
Judge Richard Peters, the United States 
District Judge for 
Pennsylvania, in 
1803, he obtained 
a decree against 
Mrs. Sergeant and 
Mrs. Waters, the 
daughters and ex- 
ecutrices of David 
Rittenhouse, by 
which they were 
directed to hand 
over the certifi- 
cates of Federal 
debt in which their 
father had invested 
the money received 
by him astreasurer 
of the State. To 
meet this decree, 
the Legislature of 
Pennsylvania, at 
the instigation of 
Thomas McKean, 
the Governor, 
smarting under the 
inattention paid to 
his decision as 
Chief Justice of the 
State Supreme 


the executors of Ross, and at the same time | Court, passed an act requiring the ladies 


expressed in an extra-judicial fashion a de- 
cided opinion against the powers of Con- 
gress, 
Shippen and Yeates concurred, although 
dissenting from his reasons." 

Baffled but undismayed, Olmsted quietly 
awaited the course of events. Three years 
later, in the case of Penhallow v. Doane, the 


? Russell e¢ a/., Exrs. v. Rittenhouse, 2 Dallas, 160. 


In the conclusion Associate Justices | 


to pay over the funds in dispute to the 
State Treasury, and directed the Governor 
to protect their persons and property 
against any process issuing out of any Fed- 
eral Court.2. Here was a gage of battle 
flung down by the State, accompanied by a 
note of defiance. The nominal parties to 


* 3 Dallas, 54. 
? Act 2d of April, 1803. 
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the controversy were a man of ’76, and two 
women who had inherited the lawsuit, but 
the real contestants were the State of Penn- 
sylvania and the United States. 

For five years no process was issued upon 
the decree entered by Judge Peters, because, 
as he himself stated, for prudential reasons 
he deemed it best to withhold it, so as to 
avoid embroiling the government of the 
United States and that of Pennsylvania. 
Rallying his energies 





vania can possess no Constitutional right to 
resist the legal process which may be di- 
rected in this case. It will be readily con- 
ceived that the order which this Court is 
enjoined to make by the high obligations of 
duty and of law, is not made without ex- 
treme regret at the necessity which has in- 
duced the application. But it is a solemn 
duty, and therefore must be performed. A 
peremptory mandamus must be awarded.” ' 

There could be 





for a supreme and 
final effort, Olmsted 
applied, in 1808, to 
the Supreme Court 
of the United States 
for a mandamus, 
which was awarded 
by Chief Justice 
Marshall, in one of 
his characteristic 
judgments. ‘ With 
great attention and 
serious concern” he 
examined the ques- 
tion of jurisdiction, 
and after a calm but 
convincing course of 
reasoning in support 
of Federal power, he 
solemnly declared, 
“Tf the Legislatures 
of the several States 
may at will annul the 
judgments of the Courts of the United 
States, and destroy the rights acquired 
under those judgments, the Constitution 
itself becomes a solemn mockery, and the 
nation is deprived of the means of en- 
forcing its laws by the instrumentality of its 
own tribunals. So fatal a result must be 
deprecated by all; and the people of Penn- 
sylvania, not less than the citizens of every 
other State, must feel a deep interest in 
resisting principles so destructive of the 
Union, and in averting consequences so fatal 
to themselves. ...” ‘The State of Pennsyl- 





Witigase aiadiabiaies Fa Roe 





JAMES MADISON. 





but little doubt as to 
the result, when John 
Marshall sounded 
such a note, but the 
State still maintained 
an attitude of defi- 
ance. Judge Peters 
issued his writ, but 
when service of the 
attachment was at- 
tempted, the marshal 
found the house of 
Mrs. Sergeant and 
Mrs. Waters, at the 
corner of Seventh 
and Arch _ Streets, 
long known as “ Fort 
Rittenhouse,” sur- 
rounded by the State 
militia under the 
command of General 
Bright, who had been 
called out by Gov- 
ernor Snyder with the sanction of the 
Legislature, in fulfilment of their pledge of 
protection. In vain did the marshal read 
his commission and his warrant, and add a 
speech on the duty of obedience; every 
effort to enter the house was resisted by 
pointed bayonets. 

He withdrew for a time, but. fixed that 
day three weeks for the service of the war- 
rant, and summoned a fosse-comitatus of two 
thousand men. Bloodshed was imminent, 
and the City of Philadelphia was torn by the 


? United States v. Peters, 5 Cranch, 115. 
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apprehension of civil war. The Governor 
appealed to President Madison and begged 
him to discriminate between opposition to 
the laws and Constitution of the United 
States and resistance to the decree of a 
judge founded on a usurpation of power, 
but Madison replied that the Executive 
of the Union was not authorized to pre- 
vent the execution of a decree of the Su- 
preme Court, but was specially enjoined by 
statute, wherever any 
such decree was re- 
sisted, to aid in its 
enforcement. The 
Legislature then pru- 
dently opened a 
door for retreat. In 
a new act, they still 
insisted on the right 
of the State; but 
“as sundry unfore- 
seen difficulties ” 
might arise in the 
way of enforcing it, 
and as the State was 
bound to protect at 
all events the per- 
sons and property of 
the executrices of 
Rittenhouse, they 
appropriated a large 
sum to meet contin- 
gent expenses, and 
otherwise to be used 
“as to the Governor might appear advisable 
and proper.” The marshal, cleverly resort- 
ing to stratagem as a means of escaping a 
bloody collision in the streets, secured ac- 
cess to the rear of the house of the ladies, a 
day or two before the time appointed for 
the array of his posse, and having taken 
them into custody, held them as prisoners. 
A writ of habeas corpus was then sued out 
before Chief-Justice Tilghman, of the State 
Supreme Court. The case was argued with 
great warmth by Walter Franklin, the At- 
torney-General of Pennsylvania, and Jared 





WILLIAM LEWIS. 





Ingersoll on the one side, and on the other 
by Alexander J. Dallas, the United States 
District Attorney, and William Lewis, who 
had represented Olmsted for thirty years, 
and to whose stubborn qualities as a legal 
pugilist the final result was largely due. 
The Chief-Justice, in a sensible and well- 
reasoned opinion, made it plain that the 
Federal Courts were successors to the Con- 
tinental admiralty jurisdiction, and therefore 
the validity of the 
decree of the Conti- 
nental Court of Ap- 
peals was a question 
exclusively for them, 
with which he had 
no right to meddle. 
He therefore remand- 
ed the prisoners to 
the custody of the 
marshal.' The Gov- 
ernor then paid over 
the money in dispute 
to the marshal, out 
of the legislative ap- 
propriation, and thus 
saved the ladies from 
imprisonment. 

But the drama had 
not yet closed. An- 
other act remained. 

*- The litigation had 
ended with the tri- 
umph of the nominal 

plaintiff, but it remained for the United 

States to vindicate their authority. War- 

rants were issued against General Bright and 
his men for forcibly obstructing Federal 
process. The trials came on before Mr. 

Justice Washington, who was on all points 

opposed in opinion to the prisoners, and 
strenuous in his efforts to uphold the su- 
premacy of Federal law. The jury, how- 
ever, held out for three days and nights, 
refusing to convict. The Judge refused to 
discharge them. When two of them fell 
Olmsted’s Case, Brightly’s Reports (Pa.), I. 
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sick he sent a doctor to them, but declared 
that they should never separate until they 
had agreed. Finally they brought in a spe- 
cial verdict, that the defendants had resisted 
the marshal, knowingly and wilfully, but 
that they did it under the authority of the 
State of Pennsylvania. On these facts they 
left it to the Court to direct the form of the 
verdict according to his view of the law. 
Thereupon he directed a verdict of guilty, 





The fisherman had triumphed. His per- 
tinacity in maintaining his legal rights had 
equaled his persistent valor, when gashed 
and bleeding upon the sea, in securing his 
prize against superior numbers. Born in 
1748, and dying at the age of ninety-eight, 
in 1846, at East Hartford, Conn., he lived 
for many years after his legal victory to 
enjoy his reward. But better and more 
lasting than the fruits of heroism was the 





BUSHROD WASHINGTON, 


which was entered, and after a suitable ad- 
monition General Bright was sentenced to 
three months’ imprisonment and a fine of 
two hundred dollars, and the men to one 
month’s imprisonment and a fine of fifty 
dollars each; but these were immediately 
remitted by the President, on the ground 
that the defendants had acted under a mis- 
taken sense of duty.' 


* The sources of the foregoing account are the original 
papers in the case of the Active in the Clerk’s Office of 
the Supreme Court of the United States: Journals of Con- 
gress, Vol. V.; Ross e¢ a/. Exrs. v. Rittenhouse, 2 Dallas, 
165; United States v. Peters, 5 Cranch, 115; The Whole 





vindication of national power. The price- 
less principle had been established that the 
Constitution and laws of the United States 
shall be recognized as the supreme law of 
the land, ‘‘and the judges in every State 
shall be bound thereby, anything in the Con- 
stitution or laws of any State to the contrary 
notwithstanding.” 

Proceedings in the Case of Olmsted v. Rittenhouse, by 
Richard Peters, Jr., published at Philadelphia in 1809; 
Trial of General Bright in the Circuit Court of the United 
States for the District of Pennsylvania, printed at Philadel- 
phia in 1809, two scarce pamphlets in the library of the 
Philadelphia Library Company. 
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THE THIRTEEN MAXIMS OF EQUITY.’ 


By ROBERTSON PALMER, OF THE CHICAGO Bar. 


Reuny follows the law, regards what should be done. 
To reach the substance every form looks through, 
On strictly equal plane puts every one ; 
Who seeks her aid, himself must justice do. 


With hands unstained her suitors all must be ; 
With equal right the first in time prevails ; 
With equal right the law controls decree ; 
The wakeful, not the sleeping turns her scales. 


To each she will impute a purpose fair, 

Each legal right her ample power protects. 
She acts alone on persons everywhere, 

The very thing that should be, she directs. 


*The maxims of equity as indexed by the American and English Encyclopedia of Law are as follows : — 


1. Equity follows the law. 
2. Equity regards that as done which ought to have been done. 
3. Equity looks to the intent rather than to the form. 
4. Equality is equity. 
5: He who seeks equity must do equity. 
6. He who comes into equity must come with clean hands. 
7. Between equal equities the first in time shall prevail. 
8. Between equal equities the law must prevail. 
g. Equity aids the vigilant, not the sleeping. 
10. Equity imputes an intention to fulfil an obligation. 
11. Equity will not suffer a right to be without a remedy. 
12. Equity acts in personam. 
13. Equity acts specifically. 
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THE COURT OF STAR CHAMBER. 
XI. 


By Joun D. Linpsay. 


HE cases which have been cited are 

but a very few instances of the op- 

pression of the Star Chamber during Charles 
I.’s reign. Macaulay says: — 


“The tribunals afforded no protection to the 
subject against the civil and ecclesiastical tyranny 
of that period. The judges of the common law, 
holding their situations during the pleasure of the 
king, were scandalously obsequious. Yet, obse- 
quious as they were, they were less ready and less 
efficient instruments of arbitrary power than a 
class of courts, the memory of which is still, after 
the lapse of more than two centuries, held in 
deep abhorrence by the nation. Foremost 
among these courts in power and in infamy were 
the Star Chamber and the High Commission, the 
former a political, the latter a religious inquisi- 
tion. Neither was a part of the old Constitution 
of England. The Star Chamber had been re- 
modeled, and the High Commission created, by 
the Tudors. The power which these boards had 
possessed before the accession of Charles had 
been extensive and formidable, but had been 
small indeed when compared with that which 
they now usurped. Guided chiefly by the vio- 
lent spirit of the primate, and freed from the 
control of Parliament, they displayed a rapacity, 
a violence, a malignant energy, which had been 
unknown to any former age. The government 
was able through their instrumentality to fine, 
imprison, pillory, and mutilate without restraint. 
A separate council which sat at York, under the 
presidency of Wentworth, was armed, in defiance 
of law, by a pure act of prerogative, with almost 
boundless power over the northern counties. All 
these tribunals insulted and defied the authority 
of Westminster Hall, and daily committed ex- 
cesses which the most distinguished Royalists 
have warmly condemned. We are informed by 
Clarendon that there was hardly a man of note 
in the realm who had not personal experience of 
the harshness and greediness of the Star Cham- 
ber, that the High Commission had so conducted 
itself that it had scarce a friend left in the king- 





dom, and that the tyranny of the Council of 
York had made the great charter a dead letter 
on the north of the Trent.” 


Between the dissolution of the short-lived 
assembly convoked by Charles in the spring 
of 1640, and the meeting of that ever-mem- 
orable body known as the Long Parliament 
in November of the same year, “ which,” 
says Macaulay, “ in spite of many errors and 
disasters is justly entitled to the reverence 
and gratitude of all who, in any part of the 
world, enjoy the blessings of constitutional 
Government,” the oppression of the Star 
Chamber was exercised at its greatest height. 
Members of the House of Commons were 
called before it and questioned concerning 
their parliamentary conduct, and thrown 
into prison for refusing to reply. The Lord 
Mayor and Sheriff of London were threat- 
ened with imprisonment for remissness in 
collecting the payment of ship money, which 
was levied with increased rigor. Wentworth, 
it is said, observed with characteristic inso- 
lence and cruelty that things would never go 
right till the aldermen were hanged. 

The Star Chamber was finally abolished 
by one of the first statutes passed by the 
Long Parliament, —‘“‘ that great Parliament 
destined to every extreme of fortune, to em- 
pire and to servitude, to glory and to con- 
tempt; at one time the sovereign of its 
sovereign, at another time the servant of 
its servants.” * 

This statute was the 16 Charles I. ch. ro. 
It recited the different statutes bearing on 
the subject, declared that the proceedings, 
censures, and “decrees of the court have by 
experience been found to be an intolerable 
burden to the subjects, and the means to 
introduce an arbitrary power and govern- 


* Macaulay. 
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ment,” and enacted that the Court of Star 
Chamber, and all similar courts, and particu- 
larly the Courts of the Council of the 
Marches of Wales, the President and Coun- 
cil of the North, the Duchy of Lancaster, 
and the Court of Exchequer of the County 
Palatine of Chester be abolished, and that 
no similar court be established for the 
future. The words of the act are, “‘ The like 
jurisdiction now used and exercised ” in the 
courts named “shall be also repealed and 
absolutely revoked and made void.” ! 

Those unfortunate victims who, after un- 
dergoing ignominious punishment and cruel 
mutilations, had been sent to languish in 
distant prisons, were set at liberty and con- 
ducted through the streets of London in 
triumphant procession. 

Says Macaulay: ‘The abolition of those 
three hateful courts, the Northern Council, 
the Star Chamber, and the High Commission, 
would alone entitle the Long Parliament to 
the lasting gratitude of Englishmen.” 

But while we can but with justice look 
back to the Court of Star Chamber with a 
feeling of loathing for its tyranny and op- 
pressions, we must not forget the great ser- 
vices which it rendered for many generations, 
and the lasting benefits it contributed to our 
system of law. Stephen says: — 


“The common law was in all ways a most de- 
fective system. It was incomplete. Its punish- 
ments were capricious and cruel. Its most 
characteristic institution, trial by jury, was open 
to abuse in every case in which persons of local 
influence were interested. Juries themselves 
were often corrupt, and the process of attaint, 
the only one by which at common law a false 
verdict could be impeached or a corrupt juryman 
be punished, was as uncertain and as open to 
corrupt influences as other forms of trial by 
jury.” 

“ When a corrupt jury,” says Hudson, ? “ had 

* The Court of Star Chamber was dissolved, but the 
other courts were not dissolved in terms. The “ Court 
holden before the President and Council of the Marches of 
Wales” seems to have survived for forty-eight years, as it 


was abolished in 1688 by 1 Wm. & M. ch. 27. 
* P. 14. 





given an injurious verdict, if there had been no 
remedy but to attaint them by another jury, the 
wronged party would have had but small remedy, 
as is manifested by common experience, no jury 
having for many years attainted a former. As 
also at this day in the principality of Wales, if a 
man of good alliance have a cause to be tried, 
though many sharp laws have been made for 
favorable panels, yet it is impossible to have a 
jury which will find against him, be the cause 
never so plain; or if arraigned for murder he 
shall hardly be convicted, although the fear of 
punishment of this court carries some awful re- 
spect over them.” 

“ According to our modern views, the proper 
cure for such defects would be intelligent and 
comprehensive legislation as to both crimes and 
criminal procedure, but for many reasons such an 
undertaking as a criminal code would have been 
practically impossible in the Tudor period. In 
these circumstances the Star Chamber not merely 
exercised a control over influential noblemen and 
gentlemen which put a stop to much oppression 
and corrupt interference with the course of jus- 
tice, but supplied some of the defects of a system 
which practically left unpunished forgery, per- 
jury, attempts and conspiracies to commit crimes, 
and many forms of fraud and force. 

“In the latter stages of its history, no doubt 
the Court of Star Chamber became a partisan 
court, and punished with cruel severity men who 
offended the king or his ministers. Nothing can 
be said in excuse of such proceedings as those 
against Prynne or Lilburne ; but it is just to ob- 
serve that the real objection made was to the 
punishment of the acts themselves, rather than to 
the cruelty of branding or whipping. The pun- 
ishments inflicted by the common law were in 
many cases more cruel than those of the Star 
Chamber, yet they seem to have elicited no in- 
dignation. There is also some reason to believe 
that the cruel punishments inflicted under Charles 
I. were at least to some extent an innovation on 
the earlier practice of the court.” ! 


* Hudson is quite enthusiastic. He says: “ Since the 
great Roman senate, so famous to all ages and nations, as 
that they might be called jure mirum orbis, there hath no 
court come so near them in state honour and judicature as 
this; the judges of this court being surely in honour, state 
and majesty, learning, understanding, justice, piety and 
mercy, equal and in many exceeding the Roman senate by 
such much, by how much Christian knowledge exceedeth 
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Bacon describes the Star Chamber as 
“one of the sagest and noblest institutions 
of this kingdom.” 

Coke says: “It is the most honorable 
court (our Parliament excepted) that is in 
the Christian world, both in respect of the 
judges of the court, and of their honorable 
proceeding according to their just jurisdic-., 
tion, and the ancient and just orders of 
the court. . . This court, the right institu- 
tions and ancient orders thereof being ob- 
served, doth keep all England in quiet.” 

The principal share in the earlier stages 
of the enlargement of the doctrine of crim- 
inal conspiracy must be ascribed to the Star 
Chamber. 





The modern law of conspiracy has grown | 


out of the application to cases of conspiracy, 
properly so called, and as defined by the 
33 Edw. L., of the early doctrine that since 
the gist of crime was in the intent, a crim- 
inal intent manifested by any act done in 
furtherance of it might be punishable, al- 
though the act did not amount in law to an 
actual attempt. 

In accordance with this view the Star 
Chamber on the authority of Anon. 27, ass. 
p. 138, b. vl. 44 (1354) finally settled in 
the Poulterer’s case, 9 Rep. 55, Moore, 814, 


human learning.” After giving an account of the chan- 
cellor as Chief-Judge of the court he says: “ As concerning 
the great and eminent officers of the kingdom, the Lord 
Treasurer, Privy Seal, and President of the Council, their 
places or voices in this court when the superior sitteth are 
of no more weight than any other of the table; so that the 
displeasure of a great officer cannot much amaze any 
suitor, knowing it is but one opinion, and the court is not 
alone replenished with nobles, dukes, marquises, earls and 
barons, which hereby ought to be frequented with great 
presence of them, but also with reverend and bishops and 
prelates, grave counsellors of state, just and learned judges, 
with a composition for justice, mercy, religion, policy and 
government, that it may be well and truly said that Mercy 
and Truth are met together, Righteousness and Peace have 
kissed each other.” 








that although the crime of conspiracy, prop- 
erly so called, was not complete unless in 
a case of conspiracy for maintenance some 
suit had been actually maintained, or in a 
case of conspiracy for false and malicious 
indictment the party against whom the con- 
spiracy was directed had been actually in- 
dicted and acquitted, yet the agreement for 
such a conspiracy was indictable as a sub- 
stantive offense, since there was a criminal 
intent manifested by an act done in further- 
ance of it, viz., by the agreement: and from 
this time by an easy transition the agree- 
ment or confederacy itself for the commis- 
sion of what had been previously called in 
law conspiracy, came to be regarded as a 
complete act of conspiracy, although traces 
of the original distinction between a com- 
pleted conspiracy, and a mere agreement or 
confederacy to commit it, long continue to 
be found. 

Not only the Poulterers’ case, which is 
the source of all the modern law of con- 
spiracy, but all the other reported cases of 
conspiracy decided before the abolition of 
the Star Chamber were in that court. 

Undoubtedly the decisions of the Star 
Chamber were often influenced by consider- 
ations that have no place in a judicial tribu- 
nal, and its sentences, especially during the 
reigns of James I. and Charles I., were cruelly 
harsh and unjustifiable. But there is one 
consideration that must not be overlooked, 
one that unhappily cannot be applied to 
many if any of our modern tribunals, — and 
I doubt if the pages of history furnish a 
parallel,— namely, that throughout its ex- 
istence, so far as the records show, its deter- 
mination upon questions of law were, with- 
out a single exception, founded upon sound 
reason and the principles of absolute justice, 
and were legally unassailable. 
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AN EARLY CASE OF TRESPASS IN MAINE. 


By Geo. J. VARNEY. 


HE number of distinct governments 
more or less inimical to each other 


section of Maine is uncountable, — less 
from the number (nearly a dozen) than 
from their often coincidence, resulting in 
confusion of authority and jurisdiction. 
There had been governments by local 
association from the first settlement of a 


Purchas, and borrowed of him a warming-pan, 
which cost here in this country 12s. 6d., which 


wrongfully detain from the plaintiff. And also 
the said Sir Christopher did six months after 


| or thereabouts, buy of the plaintiff a new fowling- 


group of families; but in 1636, Sir Fer- 


dinando Gorges, having had his grant of the 
province of Maine confirmed, with rights of 


government, sent over a governor and es- | 


tablished the first court 
province being, under this 
New Somersetshire. This 


in Maine, —the 


organization, 
territory ex- | 


tended from the Piscataqua River to that | 


of the New Plymouth colony on the Ken- 
nebec. 
His governor stayed only until the next 


year; but it was not until 1640 that the | 


lord-proprietor sent another to represent 
him,—this time his “trusty and well-be- 
loved cousin, Thomas Gorges, Esq.,” —who, 
like himself, was of the established church. 

At a session of court held in September 
of that year there were tried an action for 
drunkenness, another for the sale of the 
liquor that was its cause, one for debt, one 
for slander, two for swearing oaths, two for 
profanation of the Sabbath, and the one 
we are to consider,—the case of Richard 
Tucker, proprietor of the Presumpscot lands, 
against Thomas Purchas, proprietor of the 
broad peninsula of Pejepscot, occupying 
the area between the Androscoggin River 
and the sea, from the lower falls to the 
mouth of the river. 

The court record runs thus: — 


“Richard Tucker cometh into this court and 
declareth that nine years since, or thereabouts, 


| the Wayside Inn. 





there came one Sir Christopher Gardiner to | 
opened by the authorities on the way to 


plaintiff in the name of the defendant, Thomas 


piece for 40s. which he promised to pay within 
a month after, which money, both for the warm- 
ing-pan and the piece, the plaintiff hath often- 
times demanded of the defendant, who doth still 
refuse to pay the same, to the damage of the 
plaintiff at least 5 £ sterling, for which the plain- 
tiff commenceth his action of trespass on the 
case against the defendant in this court, and 


| humbly desireth a legal hearing according to 


law.” 


The Sir Christopher Gardiner, here re- 
ferred to is that picturesque personage who 
arrived at Boston in 1630, — whose dudish 
debut and indecorous doings in the Puritan 
precincts are described and narrated in 
Longfellow’s ‘Rhyme of Sir Christopher,” 
the landlord’s contribution to the Tales of 
As there delineated, — 
‘¢ His rapier dangling at his feet, 

Doublet and hose and boots complete, 
Prince Rupert hat with ostrich plume, 


Gloves that exhale a faint perfume, 
And superior manners now obsolete, —’ 


. 


he is a strikingly attractive figure, and must 
have caused a sensation among the Puritan 
maidens, — until certain other things were 
learned that properly rendered him ob- 
noxious to all good citizens. 

Sir Christopher was a traveled man, hav- 
ing penetrated the Orient as far as Jerusa- 
lem, — where he was made a knight of the 
Holy Sepulchre. Moreover he was of the 
family of the persecuting bishop, Stephen 
Gardiner, in the reign of the bloody Mary. 
These things gave him a decided Roman 
Catholic flavor to the taste of the Bay 
people ; besides which, letters surreptitiously 




















32 The Green Bag. 








him showed that his visit was at least 
partly in the interest of Sir Ferdinando Gor- 
ges, who had a claim on the Bay colony’s 
lands; and the strange knight was suspected 
to be in a scheme to divert this property 
from its possessor. 

The Puritan stomach was nauseated; and 
the authorities were soon furnished with 
cause for action by letters to Governor Win- 
throp from *two women in England, each 
claiming to be his wife. One besought the 
governor to send her recreant husband back 
to her, while the other requested that he be 
put to death off-hand. 

The knight is represented as _ having 
brought quite a retinue with him, and ap- 
pears to have had a town house, though 
his country seat figures chiefly in Longfel- 
low’s rhyme, — which says: — 

‘* His dwelling was just beyond the town, 
At what he called his country seat, —” 


though this was found by the officers who 
came in search of him to be “little more 
than a cabin of logs,” with 
‘¢ A modest flower bed in front of the door.” 
The knight was accompanied in his mis- 
sion by a lady whom he represented as his 
cousin, but whom the suspicious Bostonians 
believed to sustain a more intimate relation. 
Observing the approaching ‘officers, the 
gay Sir Christopher took a precipitate de- 
parture from the rear of his house; and, 
unable to find the person for whom they 
had been sent, they seized, instead, 
‘¢ A little lady with golden hair,” 


and brought the “ weeping damsel ” before 
the governor. 
that the latter “read her a little homily 
‘** On the folly and wickedness of the lives 

Of women half cousin and half wives ; 

And seeing that naught his word availed, 

He sent her away in a ship that sailed 

For merry England over the sea.” 
Meanwhile 


‘« Sir Christopher wandered away 
Through pathless woods for a month and a day,” 













but was finally captured,— it is said, by 
means of Indians with whom he had found 
refuge, under the temptation of the reward 
offered by the Bay people. The accepted 
authority says that he was sent back to 
meet alike his pining spouse and the re- 
vengeful one, in a ship which sailed from 
Salem. 

Here comes in—beside the outrage on 
the rights of a well-born Englishman — a 
conflict of testimony in the matter of dates 
of sailing and the fates of the unwilling 
sailors; for in Tucker’s action he declares 
that Sir Christopher obtained the articles 
from him about “ nine years ago,’ — which 
shows the knight to have been otherwheres 
than in England; while his ‘lady cousin ” 
had previously been married to Thomas 
Purchas in Boston — in 1631,— according 
to other trustworthy chroniclers, and as ap- 
pears to be proved by the York County 
records; which also show that she bore her 
lord three children. 

It was for the comfort of this lady that 
the warming-pan was borrowed; to whom, 
in the year just indicated, Sir Christopher 
made a visit at her legal residence in the 
mansion of her husband in what is now the 
good old college town of Brunswick, Maine. 
The fowling-piece, it is stated, was bought 
six months later. 

Tucker was raising grain extensively on 
his land along Back Cove, opposite the 
present city of Portland; while Purchas 
carried on an extensive salmon fishery in 
its season, and a profitable trade with the 
Indians at all times. He had been one of 


| the commissioners-assistant of the governor 
The poem goes on to say | ' 


whom proprietor Gorges sent over in 1636; 
but on the departure of this governor the 
government lapsed; therefore Purchas 


turned to Massachusetts, and, in 1639, be- 
came an adherent of that government, for 
his own protection against the intrusion of 
fishing vessels, the encroachments of neigh- 
boring proprietors, and the ever dangerous 
Indians. 
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So in this court Tucker had a fair field, 
and Purchas no favor. 

““T, Purchas denies ever authorizing Sir 
C. Gardiner to buy any warming-pan or 
fowling-piece for him, etc.,” is the court 
record of the defense. 

The charges. are somewhat mixed in 
their nature, and the verdict of the six 
judges, “councillors” “assistants,” is 


or 
therefore lumped. It runs: “ Verdict for 





the plaintiff, 24. 12s. 6d. for the two articles, 
12s. 6d., costs of court.” 

The designation of the offense by the 
plaintiff, and the judgment of the court, are 
subjects for the scrutiny of the more tech- 
nical intellects of the legal profession of to- 
day—who will doubtless take into view, 
also, the kind of “goods” that Sir Chris- 
topher palmed off upon the rural fisherman, 
and the rights of the innocent holder. 


LEGAL ANTHROPOMETRY. 


R. Edmund R. Spearman contributes 

to the “London Law Journal,” 

the following interesting paper, which will 

be read with interest by the legal profession 
in America. 

‘It is now just five years since my trans- 
lation of M. Alphonse Bertillon’s descrip- 
tion of his system of legal or police an- 
thropometry was published in your columns. 
That description was originally compiled in 
the form of an address for the meeting of 
the International Penitentiary Congress at 
Rome in 1885, and my translation was pre- 
pared at the request of the French Govern- 
ment, which had, and has, the greatest 
interest in calling the attention of other gov- 
ernments to the Bertillon system, and to 
endeavor to obtain its adoption by its 
neighbors. Unfortunately the _ original 
impression of my translation, printed for 
private administrative use by the French 
Government, was issued without any revi- 
sion on my part, and, although of course 
handsome in appearance, had such errors 


of typography as to prejudice, at first sight, | 


the English official world; alas, only too 





ready for an excuse for delay or do noth- | 


ingness in this as in other matters. To 
somewhat repair this initial disaster in a 
crusade which I had taken in heart, I had 
recourse to the hospitality of your columns, 
and afterwards I issued the translation in 


shape as might have been the French 
pamphlet, if properly supervised. How- 
ever, the publication in the ‘“ Law Journal” 
of August 31, September 7, and September 
14, 1889, was a landmark in the history of 
a great reform in criminal procedure. Previ- 
ously the only attention paid in England to 
M. Bertillon’s wonderful innovation were 
various communications of my own to the 
press and some questions in Parliament by 
friends of mine, rising at my special request. 
I fear these earlier attempts were little ap- 
preciated either by the general public or 
even by the class more specially interested 
in the administration of the law. My ap- 
peals to the Home Office and to Scotland 
Yard met with careless incredulity and 
indifference. With the publication of M. 
Bertillon’s own succinct description all in- 
telligent and reasonable persons at once 
awakened to the importance of the anthro- 
pometric idea. The question was widely 
debated, and my subsequent contributions 
to the periodical literature met with a gen- 
eral chorus of sympathy. When, in the 
early years of the French Anthropometric 
Bureau, I became acquainted with M. Ber- 
tillon and his system, and, with my long 


| experience of the terrible defects of our 


| 


English administration in this matter of 
criminal identification, I resolved on de- 


| voting my energies to having anthro- 


pamphlet form, but not in such attractive | pometry introduced into England, not the 
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least annoying of the official objections I 
encountered was the assertion that it would 
be illegal in England to take the Bertillon 
anthropometric measurements. Without 
setting myself up as a legal authority, I 
still contend that it is contrary to common 
sense to consider it any more illegal to take 
the width of a prisoner’s head than (as is 
always the practice) to take his stature. To 
clear the ground of this frivolous objection, 
and to finally clinch the matter, by persist- 
ently knocking at the door of St. Stephen’s 
my efforts secured the distinct enunciation 
in section 8 of 54 and 55 Vict. c. 69, that 
the taking of anthropometric measurements 


should be henceforth sanctioned. The great | 
This | 


reform itself, however, still waits. 
matter should especially interest the legal 
fraternity, as serious defects in the ad- 
ministration of the criminal law come 
nearest home to the general public, bring- 
ing the law itself into disrepute, and en- 


tailing odium on the whole legal world, | 
even that portion most remote from the | 


routine of the criminal law, the public not 
making nice discriminations in this regard 
any more than did the Merry Monarch 
when he proposed to remedy the public 
ills by hanging a few lawyers. It must 
be understood that the great success of 
the Bertillon system in France entails an 
ever-increasing danger to England so long 
as our machinery remains in arrear. The 
most dangerous of all criminals are inter- 
national ones, birds of passage who can 
ply their vocation in more than one land. 
If these malefactors discover matters too 
hot for them in one state, they will surely 
fly to another if the second affords a safe 
refuge. This process is going on at this 
moment so far as France and England are 
concerned. M. Bertillon’s system has now 
eleven years of service, and half a million 
of measurements are already docketed in 
the Paris Prefecture of Police. Such a thing 
as concealment of identity by any person 
who has been in the clutches of the law 








| ° 
sommiers. It is 





in France since anthropometry was intro- 
duced is now practically impossible. So 
immense is the importance of the service 
rendered to France by M. Bertillon that 
one of the chief reforms introduced in the 
perfecture by the new prefect, M. Lupine, 
was to place M. Bertillon in charge of the 
whole service of identity, including those 
terrible masses of sommters judictaires (now 
over eight millions in number) which have 
been steadily accumulating, since inaugur- 
ated by Fouché in 1805, the individual 
biographies of every French criminal of 
the nineteenth century, and which were 
carefully restored from the duplicate re- 
cords after the Commune catastrophe. Al- 
though the sommiers judiciaires are the 
subject of such admiring use by the sensa- 
tional novelist and dramatist, they were 
bidding fair, without M. Bertillon’s re- 
habilitation, to become the sport of many 
of the criminals themselves. Thus the 
French counterpart of our John Smith, 
Jean Baptiste Lefevre, counts no less than 
two thousand representatives among the 
M. Bertillon’s triumph 
that neither two thousand Jean Lefevres 
nor any other mass of humanity confuses 
his scientific discrimination. By means of 
his accurate and unchanging bone meas- 
urements, and, above all, by his elaborate 
yet simple system of classification, he picks 
out in a few minutes any previous record of 
each new person brought to his notice. Out 
of all the half-million and upwards, he has 
never mistaken one single prisoner for 
another. What a crying shame for the 
London administration at this late day to 
have such a flagrant instance as that of 
the poor man Blake this past summer at 
the Central Criminal Court, and at the 
very moment when my elaborate statement 
of the working and results of the Bertillon 
system appeared in the “New Review”! 
No wonder Blake’s solicitor wrote to the 
press so indignantly about the high-handed 
methods of our policemen and prison 
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wardens in swearing so confidently to iden- 
tity of prisoners, even after intervals of 
years. The legal fraternity should insist 
that this crude, barbarous method of iden- 
tification should be swept away without 
further delay. I cannot repeat here de- 
tails of the Bertillon system as already 
given in your columns and_ elsewhere. 
Suffice it to recall that M. Bertillon’s 
method is sczentific and absolutely zxfal- 
lible. He records for each arrested person 
certain bone measurements, so selected as 
to serve readily for sorting into minute 
categories. By the laws of arithmetical 
progression, M. Bertillon enables us so to 
classify even millions of measurements into 
groups so uniform and so small as to enable 
anyone after search of a few minutes to turn 
out any particular record when the same 
subject again appears. Moreover, M. Ber- 
tillon’s: records of personal appearance are 
so accurate and minute in character that 
even the most incredulous can have no 
doubt of the truth; when bodily peculiari- 
ties are recorded to the tune of millimétres, 
the game of concealment is up, and error is 





out of the question. The legal fraternity 
cannot fail to be interested in the visit of 
Sir Charles Russell and Sir Richard Web- 
ster to the Paris Anthropometric Bureau 
during the session of the Bering Arbitra- 
tion Tribunal. Our illustrious legists were 
unstinted in their approval of anthropom- 
etry. In fact, no lawyer could fail to 
see both the importance and perfection of 
M. Bertillon’s system at a glance. It only 
needs the mere comparison of the auto- 
matic anthropometry to the English reli- 
ance on loose memory of an_ ignorant 
warden to have the latter laughed out of 
court. The recent discussions of criminal 
anthropometry in the scientific centres, 
especially the interest by that enthusiastic 
anthropologist Mr. Francis Galton, is wel- 
comed as indicating the growth of public 
opinion in this matter, but it is incumbent 
on the legal fraternity to take heed that the 
scientists only contribute essentials and not 
embarrassing superfluities. It must be the 
Bertillon system pure and simple, or the 
benefit of international uniformity will be 
lost.” 





LONDON LEGAL LETTER. 


Lonpon, Dec. 1, 1894. 
ORD HERSCHELL’S latest additions to 

the ranks of Queen’s Counsel have evoked 

a good deal of criticism. It has always been said 
that Lord Herschell was wont to complain of the 
indiscriminate manner in which his predecessor, 
Lord Halsbury, distributed the dignity of “ silk,” 
but it is difficult to detect any difference between 
the policy of the two Lords Chancellor. It has 
almost come to this, that any barrister of ten 
years’ standing who has any professional or pollit- 
ical position at all can have a silk gown for the 
asking: as Mr. Crump complains in the “ Law 
Times,” they are becoming cheap commodities ; 
“they are given to retire upon, to decorate pro- 
fessors, to ornament an inferior judge, to grace 
officials,’ and the natural consequence of this 





enlargement of the ranks of Queen’s Counsel has 
followed: a great number of them have nothing 
to do; they cut themselves adrift from the more 
laborious functions of junior practice, and dis- 
cover when it is too late that they have exchanged 
a competence for titled indigence. 

We have a great and substantial grievance to 
complain of at present. Since the Inns of 
Court a year or two ago facilitated the passage 
of solicitors from the lower branch of the profes- 
sion to the higher, there has been a constantly 
increasing stream of ambitious solicitors invading 
our ranks and rendering the competition for 
work much more intense. Men who come to the 
bar in this way have generally at their command 
many ramifications of interest and influence, so 
that it looks as if in the future anyone desirous 
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of becoming a successful barrister would require 
to undergo a period of probation in the lower 
branch of the profession. 

Although a member of another Inn, I had an 
opportunity the other evening of viewing the 
Middle Temple Hall lighted as it now is by 
electricity ; the installation has proved an im- 
mense. success, contrary to very general expecta- 
tion, for it was feared that the cold rays of the 
modern illuminant would strike unsympathetically 
against the dark oak carvings and massive 
woodwork of the time of Queen Elizabeth. 

Some criticism has been excited by the selec- 
tion of Lord Cross to succeed Mr. Cohen, Q. C., 
as Treasurer of the Inner Temple for 1895. 
Lord Cross is a barrister, but he never became a 
Queen’s Counsel. 


Secretary. The duties of that responsible office 
he discharged with infinite credit, and made an 
impression so favorable at court that for a num- 


ber of years he has had the honor of arranging | 
His business | 
capacities are exceptional, and to this he chiefly | 


the Queen’s private investments. 


owes his success. He is a man somewhat of the 


stamp of the late leader of the House of Com- | 


mons, the Hon. William Henry Smith, another of 
Mr. Disraeli’s sagacious selections for Cabinet 
office, and that polished cynic has been credited 


with the sarcastic observation that he could never | 
remember which was Mr. Smith and which Mr. | 


Cross. Lord Cross is one of the most regular at- 
tendants at the Sunday morning service in the 
‘Temple Church, where, in his seat close by the 





As a junior he got into poli- | 
tics and there made his mark as the possessor of | 
the useful and practical talents, for brilliant he | 
never was, but he attracted Lord Beaconsfield’s | 
attention when that eminent statesman was Mr. | 
Disraeli, and was made quite unexpectedly Home | 


| sion to unloose their purse strings. 


pulpit, his well known figure is a characteristic 
feature of the legal congregation. 

London has been thrown into a turmoil for 
weeks over the triennial School Board election, 
which has just taken place and relieved us from 
the continuance of a very tiresome controversy. 
When I say that the question of religious instruc- 
tion was seized upon as the occasion of a trial 
of strength between the two political parties, for 
notwithstanding a considerable confusion of ordi- 
nary political classifications this was substantially 
the situation, you can imagine how embittered 
every one has been. We lawyers were hoping 
that the personalities of the contest would pro- 
duce a plentiful harvest of libel and slander ac- 
tions, but I hear that most of the wordy quarrels 
have been more or less amicably adjusted. 

If it were not for divorce cases, which seem to 
multiply, and defamation actions, there would 
scarcely be any work for barristers to do. There 
is beyond dispute a painful stagnation in litigat- 
ing activity. Lawyers would seem to have killed 
their goose, for people nowadays much prefer to 
suffer wrongs patiently than allow the profes- 
I am told 
that there was great rejoicing at Lincoln’s Inn 
on grand night last term, when the equity pundits 
discovered that the meager dainties of the table- 
d’héte, introduced as an experiment, had been 
displaced by the old-fashioned banquet in all its 
barbaric sumptuousness ; if there was an absence 
of variety there was plenty, and, after all, severe 
intellectual labor no less than manual toil breeds 
appetite. 

This is a very short letter, but, could you be- 
lieve it, there is but very little of interest taking 
place. I cannot trespass on political grounds, 


and your readers would resent dry points of law. 
x * * 


wh | Be. 
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CURRENT TOPICS. 


ELECTION OF JUDGES.— The result of the late 
judicial elections in the State of New York has been 
to confirm the Zasy Chair in its old opinion, that 
direct election by the people is the best. way to 
choose judges. We know it seems to be deemed 
of late rather the elegant thing to denounce this 
method, even in the States where it prevails, and 
to point to England, the Federal Supreme Court, 
and Massachusetts as a demonstration of the better 
policy of appointment. But when we compare the 
quality of the appointing power in those instances 
with that of the partisan and wild-cat governors of 
many States, the argument loses its apparent force. 
After all, experience is the best test, and in New 
York, considering the great number and the good 
quality of the judges since 1846, it is evident that 
the governors would not have chosen so well. In 
the last two years that State supplied an excellent 
object-lesson on the subject, with a result in favor 
of the people. In the election just passed both 
parties nominated worthy candidates. In_ several 
instances the nominee of one party was adopted by 
the other party. In the case of the Court of Ap- 
peals, the Democratic party made two perfectly 
unexceptionable nominations, the first nominee de- 
clining to run. The Republicans named and elected 
a gentleman of the highest character and abilities, 
who has been on the bench twenty-two years. He 
and his antagonist had sat in the Court of Appeals 
at the same time. There really was little room 
for choice between them personally. Another 
result of the election is to demonstrate that the 
people in such matters are not apt to be unduly in- 
fluenced by newspaper and platform abuse of candi- 
dates. There never was a judicial candidate more 
grossly and persistently libelled than Judge Haight 
by the New York «* World.” He was accused of cor- 
ruption and dishonesty, and of being a ‘< corpora- 
tion judge”; charges utterly absurd in the estimation 
of all his townsfolk and of every man who knows 
him. By them, without respect to party, he is 
deemed a man of the purest integrity, the keenest 
sense of justice, the most moderate judgment, the 
coldest impartiality, and the most conscientious 


IRVING 





BROWNE. 


detetmination to do right. We have reason to 
believe that his excellent antagonist, Judge Brown, 
has despised and denounced those base attacks. No 
one even deemed it worth while to reply to them. 
The result was that they did not harm Judge Haight ; 
he was elected by a plurality a thousand larger than 
that of Lieutenant-Governor Saxton. Sometimes 
‘¢a lie well stuck to” is wot so ** good as the truth.” 


‘¢BORN FREE AND EQuaL.”—A writer in Mr. 
Astor’s ‘* Pall Mall Magazine ” sneers at the assertion 
in the Declaration of Independence of the American 
Colonies, that «* all men are born free and equal.” 
Probably the English snob, or the American truckler, 
who wrote the article would have sneered just the 
same if he had quoted the passage correctly. The 
Declaration does not assert anything of the kind. 
It is speaking of the natural, not of the social, 
condition of mankind. It says that ‘all men are 


. created free and equal,” and so they are, and as the 


Declaration continuing says, ‘‘endowed by Nature 
with certain inalienable privileges, among which are 
life, liberty, and the pursuit of happiness.” (We 
quote from memory.) When Mr. Astor desires to 
play the lick-spittle to the English, he should be 
careful not to misrepresent matters. Now let him 
set his writer to commenting on the English poet's 
declaration that «* Britons never can be slaves.” 


«* JUDICIAL IRRITABILITY.” — Several law journals 
have recently been speaking upon this subject, in- 
spired by some remarks in the «* Sun” newspaper upon 
a judge who increased the punishment of a convict 
because of contempt of court, in that he laughed at 
the sentence. The judge was unwise. Indeed it is 
difficult to see how contempt of court can be predicated 
of such conduct. It may well be that the prisoner 
laughed purely out of light-heartedness because he 
got off so easily. Or it may have been hysterical, 
like laughter so common at funerals. Such severity 
of judges toward helpless criminals deserves censure. 
But great allowance should be made for judicial 
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irritability toward counsel both in criminal and civil 
cases. It must be very exasperating to an experi- 
enced judge to be forced to sit and appear patient 
while listening to an exposition of the most elemen- 
tary principles, and to the ‘‘ damnable iteration” of 
matters which would be sufficiently impressed by one 
telling. We once heard a lawyer explain to the 
New York Court of Appeals, for half an hour, the 
inferiority of negative to positive evidence. If we 
were a judge of that court, and any lawyer should so 
much as open his lips to say that the testimony of 
the witnesses who did not hear the engine bell ring 
or the whistle sound, was weaker than the testimony 
of those who did hear it, we should find it very diffi- 
cult to restrain ourselves from throwing an inkstand 
at his head, although it may be conceded that it 
would be more dignified to fold our gown about us 
and stalk off the bench. Then again, it must be 
extremely irritating to be compelled to listen to 
genuine wit on the part of advocates and appear 
stupid and as if we did not understand it. It is one 
of the unwritten laws of the bench that counsel ought 
not thus to try the court All jokes should be sub- 
mitted in the printed brief alone, and there counsel 
may dare to be as funny as they can. (Holmes — for 
fear Mr. Dana may take us up.) This is really a 
very foolish regulation. Law is certainly no more 
serious than religion, and when the clergyman says 
a good thing in his sermon, it is permitted, indeed 
he expects, that the hearers will rustle in the pews 
and smile. He usually pauses at this point, mops 
his marble brow, and takes a ladylike sip of water. 
But judging is certainly a very irritating business. 
It must irritate a judge terribly to see that counsel 
take it for granted that he does not know anything, 
and still more to be obliged to confess to himself 
that the inference is only too well founded. It, must 
irritate a judge to hear counsel pretending to quarrel, 
knowing that it is merely Pickwickian, and that 
they will drink together most amicably at recess. 
It must irritate a judge to hear counsel floundering 
awkwardly in some matter with which he happens to 
have been perfectly familiar before said counsel was 
born. It must irritate a judge to hear counsel cite 
such-and-such a case as the ‘leading case,” when he 
knows that it is founded on a case of his own twenty 
years earlier It must irritate a judge to be cau- 
tioned how he decides this case — that the eyes of the 
community, and particularly of the counsel are upon 
him. It must irritate a judge to have to listen hour 
after hour, and day after day, and year after year to 
interminable beatings of the same old straw. And so 
on ad infinitum. But the Bench has certain oppor- 
tunities for vengeance. Thus Mr. O’Conor, who 
was too apt to lecture the court, and caution them 
about the awful consequences of deciding against his 





view of the law — which, of course, in the nature of 
things must always have been the right view — irri- 
tated the Court of Appeals (or at least Judge Allen) 
in the famous Tweed case about cumulative sen- 
tences, and Judge Allen irritated that great lawyer 
a great deal more by quoting from a former argument 
of his in another case to the direct contrary, and 
adopting that as the infallible rule of law. Mr. 
O’Conor would not speak to the court as they 
passed by, for a long, long time. We must not be 
too hard upon our judges. They are not angels, 
not even Jobs. Frequently when they appear im- 
patient, and are really irritated, it is because of a 
manifest waste of public time by unwise counsel. It 
may be that in the multitude of counsel there is 
safety; there certainly is tediousness. As we gen- 
erally kick our judges up to the bench in order to get 
rid of their rivalry at the bar, and divide their busi- 
ness, we should be very long-suffering with them. 
If poets and judges are an zrritabile genus, we must 
put up with them patiently 


*¢ CONVINCED AGAINST HIS WILL.” — The inter- 
esting editorial writer of the New York « Law 
Journal ” quotes : — 


“ A man convinced against his will 
Is of the same opinion still.” 


Now a man cannot be ‘convinced against his will,” 
and if he could be, he would not be «« of the same 
opinion.” What the poet said was :— 


“ He that complies against his will 
Is of his own opinion still.”’ 


NOTES OF CASES. 


NOVEL CLAIMS OF LIBEL. — There have been two 
recent singular complaints of libel in the English 
courts. One was by a Mr. Monson, who complained 
that his figure was represented in a waxwork show. 
Of this the «* London Law Journal” says : — 


“Though members of the Royal Family, His Holiness 
the Pope, and His Eminence Cardinal Vaughan stand, by 
their counterfeit presentments, in the same place, and, as 
we learn on the same authority, submit without complaint 
to thus furnish instruction to the public and profit to the 
proprietor, Mr. Monson’s wrath is not assuaged by the pre- 
cedent, or soothed by the company which it secures him. 
He breathes of wax and threatens litigation; but will the 
law avail for his redress? To make the image of a man in 
wax is, beyond doubt, a cause of action if the melting the 
wax before a fire, or sticking pins into its substance, should 
cause the man himself to fade away or suffer wounds; but 
this species of damage has now for some centuries past 
been classed as too remote. It is plain libel, too, to pic- 
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ture anyone, whether by a drawing or a statue, in such a 
way as to hold him up to hatred, contempt, or ridicule, as 
Mr. Lindley Sambourne found not long ago when he drew 
a member of Parliament in a fashion which would have 
blasted the fairest reputation of a portrait painter. Burn- 
ing a man in effigy, says a great authority, may be a libel; 
and if burning, why not pillorying? Were the showman 
to put his effigy in the Chamber of Horrors it might furnish 
a ground for claiming damages. But, in fact, the image 
is to be put in the most public part of the exhibition, where 
the timorous can see it without alarm, and the thrifty may 
examine it without expense. Placed in the midst of the 
royal and saintly company to which we have referred, if he 
be graced with Hyperion’s curls, the front of Jove himself, 
the eye of Mars, or merely presented as he is, or as near 
thereto as the moulder can conveniently approach, of what 
can this objector complain? He loathes the celebrity 
which makes his features valuable property, and would 
probably shrink away from public notice for a time. But 
the law takes no account of a man’s modesty. Until 


%e 9? 


quite recently it placed no price upon a woman’s. 


All this comment is very sound, but we do not 
learn how the case came out. The other action was 
against the authorities of the British Museum for a 
libel contained in a book on its shelves. There was 
a recovery, the jury finding that the authorities had 
been negligent. Is it possible that they must read 
every book through, before they safely take it in? 
This would seem a somewhat onerous requirement. 
The plaintiff in this case was an American woman, 
formerly known as Mrs. Victoria Woodhull. 


MERCANTILE AGENCIES — LIABILITY TO SUB- 
SCRIBER. —In City Nat. Bank v. Dun, U.S. Circuit 
Court of Appeals, second district, the defendants, 
who conducted a mercantile agency, agreed at the 
request of the plaintiff, in order to aid it in determin- 
ing the propriety of giving credit, to communicate to 
the plaintiff such information as they might possess 
concerning the mercantile credit of merchants, etc. ; 
that such information should be obtained and com- 
municated by subagents appointed in behalf of the 
plaintiff by the defendants; and stipulated the de- 
fendants should not be responsible for any loss 
caused by the neglect of any such subagent, and 
that the defendants should in no manner guarantee 
the actual verity or correctness of any such informa- 
tion. In consequence of a request for such infor- 
mation concerning Kitts of Oswego, a report con- 
cerning him was made up by Burchard, the defendants’ 
agent at that place, and was by him sent to the 
defendants, and by them to the plaintiff. Burchard 
and Kitts were connected in business, and for the 
purpose of promoting his own interests, Burchard 
made false statements in that report. The plaintiff, 
relying on the report, discounted the acceptances of 
Kitts, which were valueless. It was held that the 





defendants were not liable for the loss; that in 
transmitting the information which they had obtained 
they completely fulfilled the terms of their contract 
with the plaintiff; that the accuracy of the informa- 
tion so obtained was at the risk of the plaintiff; that 
in making the report, Burchard was not acting 
within the scope of his authority as agent of the 
defendant ; that he was not employed as the agent 
of either party in reference to the discounts which he 
caused to be effected; that he was merely an agent 
under the agreement of subscription to furnish infor- 
mation; that the defendants were agents of the 
plaintiff, and as it appeared from the agreement that 
the service required could not be rendered by the 
agent, but must mainly be rendered by subagents, 
the defendants were not liable for the errors or 
misconduct of the subagent, if they had used due 
care in his selection. 


CRIMINAL LIABILITY OF DRINKER. — In State v. 
Cullins (Kans.), 24 L. R. A. 212, it was held that 
the purchaser of intoxicating liquor, sold illegally, is 
not a participant with the seller, and not punishable 
as an offender. The court distinguish between mala 
prohibita and mala in se, and cite State v. Rand, 51 
N. H. 361; 12 Am. Rep. 127; Com. v. Willard, 
22 Pick. 476; Wakeman v. Chambers, 69 Iowa, 
169; 58 Am. Rep. 218; Harney v. State, 8 Lea, 
113. The principle is like that which screens the 
woman in cases of abortion. Verily the law is tender 
toward the drunkard in criminal jurisprudence. 


REs GESTAE. — It seems that the tendency of the 
courts is toward leniency in the admission of proof of 
facts and circumstances in criminal cases, savoring of 
a self-serving nature and so far separated from the 
main transaction in time as not to be strictly of the 
nature of ves geste. In Jones v. State (Alabama), 
15 S. W. Rep. 891, on a trial for murder by shoot- 
ing, it was held error to exclude the declaration by 
the defendant before the shooting that the gun was 
not loaded. The declaration was made on a railroad 
train on the way to the scene of the shooting, and 
the occasion of it was. the gun’s falling down in the 
car and a caution to the defendant about the danger 
of its being thus fired, to which he replied that it was 
not loaded. The exact time elapsing between the 
time of this declaration and the time of the shooting 
does not appear, except that it was ‘¢a few hours,” 
but it appears that the gun was not charged in that 
interval. The Court very properly said : — 

“The degree of the guilt of the prisoner depended on 
the inquiry whether, at the time of the homicide, he be- 
lieved the gyn was unloaded, and the reasonableness of the 
belief. The declaration was uttered a few hours before the 
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homicide, on the train on which the prisoner was an 
employee, in the course of continuous travel to the station 
at which the homicide occurred. It was a natural, instinc- 
tive response to the direction of his attention by the wit- 
ness to the falling of the gun, intended to allay the appre- 
hension of danger he reasonably supposed had been excited 
in the mind of the witness. The declaration may not, 
strictly speaking, form part of the res geste ; but it is con- 
nected with, and cannot be disconnected from, the inquiry, 
what was the state of the prisoner’s mind at the time of the 
homicide — did he then believe the gun was unloaded? 
The evidence, without conflict, shows that he saw the gun 
unloaded on the night before, and did not know, and had 
no opportunity of knowing, that it was subsequently re- 
loaded, when the declaration was uttered. The truth and 
spontaneity of the declaration are apparent, and it is cor- 
roboratory of the evidence of the prisoner that at the time 
of the homicide he did not believe the gun was loaded. 
We have no purpose to relax the general rule that declara- 
tions made by defendant in his own favor, not forming 
part of the res geste — self-serving declarations, as they are 
termed — are inadmissible as evidence for him. But when, 
as in the present case, the inquiry is as to the state or con- 
dition of the mind of the defendant, hi#declarations uttered 
instinctively, with no purpose of producing a particular 
effect in the future, and which have a tendency to elucidate 
or illustrate his mental condition, are admissible.” 


NUISANCE. — OFFENSIVE TRADE.— In Rowland v. 
Miller, 139 New York, 93; 22 L. R. A. 182, it was 
held that an undertaking establishment in which hu- 
man dead bodies are prepared for burial or other sep- 
ulture, and sometimes subjected to embalming and 
post-mortem examination, is a business ‘‘ injurious or 
offensive to the neighboring inhabitants,” within the 
terms of a restrictive agreement, although it may not 
constitute a legal nuisance. The Court observed : — 


“The business carried on by the Taylor Company is not 
among those kinds particularly specified in the agreement. 
But the claim of the plaintiff is that it is prohibited by 
the general clause in the agreement, as ‘injurious or offen- 
sive to the neighboring inhabitants.’ This clause enlarges 
the scope of the agreement. It is a too narrow construc- 
tion to hold that it prohibits only trades or kinds of bus- 
iness which are nuisances fer se for reasons already given, 
and for the further reasons that nearly, if not quite, all the 
trades and business specially named are not such nuisances. 
Any kind of business'‘may become a nuisance by the man- 
ner in which it is carried on, from its location, and a bus- 
iness may be offensive to neighboring inhabitants, and yet 
fall far short of being a legal nuisance, which a court of 
equity will abate as such. This clause in the agreement 
must have a reasonable construction. We cannot suppose 
that the parties had in mind any business which might be 
offensive to a person of a supersensitive organization, or to 
one of a peculiar and abnormal temperament, or to the 
small class of persons who are generally annoyed by sights, 
sounds, and objects not offensive to other people. They 
undoubtedly had in mind ordinary, normal people, and meant 
to prohibit trades and business which would be offensive to 
people generally, and would thus render the neighborhood 





to such people undesirable as a place of residence. It can- 
not be doubted that the business of the Taylor Company 
was, within this definition, offensive to the neighboring res- 
idents. People of ordinary sensibilities would not willingly 
live next to a lot upon which such a business is carried on. 
An ordinary person, desiring to rent such a house as plain- 
tiff’s, would not take her house,if he could get one just like 
it, at the same rent, at some other suitable and convenient 
place. Indeed her house would be shunned by people gen- 
erally who could afford to live in such an expensive house. 
The courts can take judicial notice of the offensive character 
of such a business. Judges must be supposed to be ac- 
quainted with the ordinary sentiments, feelings, and sen- 
sibilities of the people among whom they live: and hence, 
in this case, the learned judge, after the character of the 
business carried on by the Taylor Company had been proved, 
could have found, as matter of law, that it was in violation 
of the restriction agreement, without any further proof.” 


Vox ET PRATEREA NIHIL. — In Murphy v. Jack, 
New York Court of Appeals, April, 1894, it was held 
that an attachment may not issue on an affidavit made 
by the attorney, upon information and belief, and 
based solely upon a communication made to him by 
the plaintiff by telephone, without proof of the 
identity of the plaintiff, as by recognition of his 
voice. The Court said: — 


“ There would be no objection to the information having 
been conveyed through the medium of the telephone, if it 
had been made to appear that the affiant was acquainted 
with the plaintiff, and recognized his voice, or if it had 
appeared in some satisfactory way that he knew it was the 
plaintiff who was speaking with him. None of these facts 
however were averred. There was absolutely nothing upon 
which the judge could pass to show that it was the plaintiff 
who was speaking, and not some undisclosed person who, 
in the plaintiff's name, furnished to the attorney the infor- 
mation made use of. The perfection to which the inven- 
tion of the telephone has been brought has immensely 
facilitated the inter-communication of individuals at distant 
points, and inasmuch as the voice of the speaker is heard, 
in most if not in all cases, the identification of the speaker 
should be possible. The very facility of communication 
and of identification permits, and therefore imposes a duty 
upon the party who invokes judicial action upon the 
strength of information so received, to state his knowledge 
or his grounds for believing that it actually came from the 
party required to furnish it. To authorize an attachment 
to issue upon the affidavit furnished here was in disregard 
of the rule which requires that the source of information 
shall be disclosed in such a way as to enable the court to 
decide upon the probable truth of the statements, and the 
authenticity of the jurisdictional facts. Judicial action 
upon such a source of information as was here disclosed 
was justified below by analogy with telegraphic communi- 
cation. The analogy is incomplete. If the information 
comes through the telephone it is quite possible to identify 
the speaker. Then, too, there is not in the case of a 
telephonic communication any record, like the message 
which, in the case of the use of the telegraph, remains for 
reference and verification.” 
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COURT OF THE UNITED STATES. 


‘LEGAL ANTIQUITIES. 


Tue following description of a court scene in 
1761 (given by the first President Adams), on 
the occasion of the application for “ Writs of As- 
sistance,” presents a vivid picture of the Court 
and Bar of that day: “In this chamber near the 
fire were seated the five judges, with Lieutenant 
Governor Hutchinson at their head, as Chief 
Justice, all in their new, fresh robes of scarlet 
English cloth, in their broad bands and immense 
judicial wigs. In this chamber were seated at 
a long table all the barristers of Boston and its 


perfected, it was assigned for argument, and 
Brother Kiker arose and read his motion for new 
trial, basing it entirely upon the fact that the jury 
had found contrary to the Judge’s charge. Said 

udge Underwood after the charge was read, 
“Brother Kiker, did I charge that?” “Yes sir, 
you did, and you have so certified, and the jury 


| found for the defendant,” said Col. Kiker glee- 
| fully and triumphantly, thinking there was no- 
| thing to do but take an order setting aside the 


neighboring County of Middlesex, in their gowns, | 


bands, and tie-wigs. They were not seated on 
ivory chairs, but their dress was more solemn 
and more pompous than that of the Roman 
senate, when the Gauls broke in upon them.” 


FACETIZ. 


Jupce Underwood of Georgia, like other 
judges, sometimes gave charges to juries which | 


were not the product of reflection. On one oc- 
okee circuit, for a brother judge, his own circuit 
being the Rome circuit. A case of some little 


adopted fully Col. Kiker’s view of the case, and 
so charged the jury. The jury, however, took a 
different view and returned a verdict squarely in 
the teeth of the charge. Brother Kiker-im- 
mediately moved for a new trial, of course having 
the greatest confidence that it would be granted. 
Several days thereafter, the motion having been 


verdict. ‘Well then, Brother Kiker,” said the 
Judge, “if I charged that in this case, and the 
jury found against it, all I have got to say is, that 
that jury had more sense that I did, and I con- 
gratulate them that their good sense went to such 
an extent as to prevent them being mislead by 
the Court into a wrong verdict. I don’t care to 
hear from the other side, I over-rule the motion 
for new trial.” 


A New York man pleaded in his petition 
for divorce that “the defendant would not sew 
on this plaintiff’s buttons, neither would she allow 
him to go to fires at night.” The court decided 


| that the plaintiff was entitled to a decree on the 
| ground that his oppression was cruel and inhu- 


man. — Ex. 
Lorp COLERIDGE was at Mount Vernon with 
Mr. Evarts, and talking about Washington, said : 


_“T have heard that he was a very strong man 
casion he was presiding at Calhoun, in the Cher- | 


physically, and that, standing on the lawn here, 
he could throw a dollar right across the river to 


| the other bank.” 
consequence was being tried before him, Col. E. | 
J. Kiker representing the plaintiff. The Judge | 


Mr. Evarts paused a moment, to measure the 
breadth of the river with his eye. It seemed 
rather a “tall” story, but it was not for him to 
belittle the Father of his Country in the eyes of 
a foreigner. 

« Don’t you believe it?” asked Lord Coleridge. 
“Yes,” Mr. Evarts replied, “I think it’s very 
likely to be true. You know a dollar would go 
farther in those days than it does now.” 
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In a Western Court a negro was convicted of 
stealing a mule. Before the sentence was pro- 
nounced the judge gave him an opportunity to 
speak for himself, and he said: “1 wouldn’t er 
tuck de mule nohow ef I hadn’t er red in de Tes- 
termint whar Jesus tuck a mule.” The judge re- 
marked: “ Yes, but he didn’t ride him to Kinston 
and try to sell him ;” and thereupon he gave the 
negro three years in the penitentiary. 


A WarRINGTON justice once reproved a would- 
be-suicide thus: ‘ Young man, you have been 
found guilty of attempting to drown yourself in 
the river. Only consider what your feelings 
would have been had you succeeded.” 


Nor very long ago, troubles in a well-known 
Washington family were the cause of divorce pro- 
ceedings. The wife got a judgment, though the 
husband had filed a strong cross bill. In a few 
months the ex-wife was again married, this time 
also to a Washington man. One evening, re- 
cently, at a large reception the two met unex- 
pectedly, and an acquaintance, not well up in the 
family history, was proceeding to introduce them. 
“Oh, we’ve met before,” said the last husband, 
“we’re husbands-in-law.” 


CHANCELLOR Henry Baruurst was held in low 
esteem by the Bar on account of his ignorance. 
At the close of the trial of the Duchess of King- 
ston for bigamy, he gravely addressed her grace 


in the following terms: “ Madam, the lords have | they think a man is injuring his own health or 


considered the charge and evidence brought | neglecting his family as the result of habitual 
: E 7 | drinking, to take him before a magistrate and 
thing which you have alleged in your defense ; 


against, and have likewise considered of every- 


and upon the whole matter their lordships have 
found you not guilty of the felony wherewith 
you stand charged ; but, on dismissing you, their 
lordships earnestly exhort you not to commit 
the same crime a second time.”’ 


A Goop story is told of an English lawyer, who, 
having succeeded in making a litigant of every 


farmer in his county, having grown rich at their | 


expense, and thus established a valid claim to 
their consideration, consented to sit for his por- 
trait, which was to adorn the court-room of the 





county town. The picture was duly painted by 
a London artist, and previously to being hung 
was submitted to a private view. ‘ Most uncom- 
mon like, to be sure,” was the general verdict. 
But one old chap, regarding the canvas critically, 
dissented from the prevailing opinion, as follows : 
“That be somewhat like his face, but it aint the 
man,—this man has got his hand in his own 
pocket, you see; now, I have knowed him for 
five and thirty years, and all that time he’s had 
his hand in somebody else’s pocket. This chap 
aint him.” 

Curran’s ruling passion was his joke, and it 
was strong, if not in death, at least in his last ill- 
ness. One morning his physician observed that 
he seemed to “ cough with more difficulty.” 

“ That is rather surprising,’’ answered Curran, 
‘“‘ for I have been practising all night.” 

While thus lying ill, Curran was visited by a 
friend, Father O’Leary, who also loved his joke. 

“T wish, O’Leary,” said Curran to him ab- 
ruptly, “ that you had the keys of heaven.” 

“ Why, Curran?” 

“Because you could let me in, 
facetious counsellor. 

“Tt would be much better for you, Curran,” 
said the good-humored priest, “that I had the 
keys of the other place, because I could then let 
you out.” 


” 


said the 


NOTES. 


A CORRESPONDENT, writing from New Zealand, 
says the police in that colony have the power, if 


get his drink stopped for twelve months within a 
radius of twenty miles. After that, any hotel- 
keeper supplying such a man with drink, and 
any person privately giving him drink, is liable 
to a fine; and if a prohibited man is found the 
worse for drink, he is to be arrested at once, and 
sent to gaol for three months’ hard labor. 

— Tit Bits. 


In Waldeck, a little German principality, a 
decree has been proclaimed that a license to 
marry will not be granted to any individual who 
has the habit of getting drunk; and if one who 
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has been a drunkard applies for such license, he 
must produce sufficient proof of rcformation to 
warrant his receiving it. 


Dr. FRANKLIN thought that judges ought to be 
appointed by lawyers, for, added the shrewd man, 
in Scotland, where this practice prevails, they 
always select the ablest member of the profes- 
sion, in order to get rid of him and share his 
practice among themselves. 


Lorp ERSKINE’s humanity toward animals is 
perpetuated in his bill “ For the prevention of 
cruelty to animals,” in one of his speeches upon 
which measure he passionately observed: “ As 
to the tendency of barbarous sports, of any de- 
scription whatsoever, to nourish the natural char- 
acteristic of manliness and courage —the only 


argument I ever heard on such occasions —all I | 


can say is this, that from the mercenary battles 
of the lowest of beasts— human boxers— up to 
those of the highest and noblest that are tor- 
mented by man for his degrading pastime, I 
enter this public protest against such reasoning. 
I never knew a man remarkable for heroic bear- 
ing whose very aspect was not. lighted up by 
gentleness and humanity ; nor a &7//-and-eat-him 
countenance that did not cover the heart of a 
bully or poltroon.”’ 


LITERARY NOTES. 


OnE of the most readable of our legal exchanges is 
THE BRIEF, a new English law journal. Like THE 
GREEN BAG, it devotes itself to the bright and <« en- 
tertaining” phases of the law, its contents being 
made up of legal gossip, anecdotes, legal miscellany 
etc. We wish our trans-Atlantic contemporary 
the greatest possible success. If it keeps on as it 
has begun it will certainly achieve it. 


THE POPULAR SCIENCE MONTHLY for December 
contains a valuable and interesting paper on ‘ Re- 
sponsibility in Crime from the Medical Standpoint,” 
by Dr. Sanger Brown. He takes the ground that it 
is the physician’s province to determine the part 


layed by bodily defect or di in the commis- 
1 gel Meigs. topsaghasMipeei | Ralph, Harriet Prescott Spofford, and Ruth Mc- 


sion of crime, and that then society in general must, 
with this information, determine the degree of re- 
sponsibility and decide upon the punishment. The 
other contents of this number cover a wide and 
varied field, and are of unusual interest. 








‘* MENTAL Training: A Remedy for Education” 
is the title of a radical paper by William George Jor- 
dan in the current NEw SCIENCE REVIEW. Mr. 
Jordan makes a strong plea for a mental training that 
will exercise all of man’s faculties and quicken his 
mind so that it will be ready on the instant. The 
method proposed is a system based on analysis, law 
and analogy, three cardinal points of the process. It 
is clearly outlined and illustrated in a very practical 
way and contains many original ideas and sugges- 
tions. Itis based on the truest psychology and is 
thoroughly natural and simple in its working. The 
system covers constant exercises in training the senses, 
in observation; the use of words, illustration, des- 
cription, quickness in expression, etc., all following a 
prescribed order. In its completeness it is a forti- 
fied attack on the weaknesses of our educational system 
that deserves and will probably receive careful criti- 
cism. 


THE December number of the NORTH AMERICAN 
REVIEW is noteworthy for a number of important 
and very valuable articles. Hon. Wade Hampton 
contributes a timely paper on ‘‘ Brigandage on our 
Railroads”; and the Comptroller of the Currency, 
Mr.-James H. Eckels, discusses ‘*‘ Our Experiments 
in Financial Legislation.” | «* Consular Reform,” by 
Henry White, is a strong plea for reform in our Con- 
sular service. Henry Cabot Lodge pays a fitting 
tribute to Dr. Oliver Wendell Holmes, and Prof. 
Goldwin Smith has a delightful paper on James An- 
thony Froude. The other contents of this number 
are unusually readable and interesting. 


THE Christmas number of HARPER'S MAGAZINE 
comes in a cover printed in colors from a_ special 
design, and is unusually strong in artistic features. 
More than one hundred pictures, signed by well- 
known names, illustrate its stories, poems, and gen- 
eral articles. The special features of the number are 
‘* The Simpletons,” by Thomas Hardy; «* An Ara- 
bian Day and Night” (illustrated), by Poultney Bige- 
low ; ‘* Evolution of the Country Club (with eight full- 
page illustrations), by Caspar W. Whitney; ‘* The 
Time of the Lotus” (illustrated), by Alfred Parsons ; 
‘¢ Taming of the Shrew” (with nine illustrations by 
Edwin A. Abbey), by Andrew Lang; ‘‘ Show Places 
of Paris by Night” (illustrated by C. D. Gibson), 
by Richard Harding Davis; and short stories by 
Robert Grant, Gertrude Hall, L. B. Miller, Julian 


Enery Stuart. 
In McCrure’s MAGAZINE for December, Miss 
Tarbell’s second paper on Napoleon treats of Napo- 
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leon’s passionate love for Josephine in the early period 
of their relations, and of Napoleon’s swift rise to 
fame and supreme power through his brilliant achieve- 
ments in the Italian and Egyptian campaigns. There 
are fourteen more portraits of Napoleon, showing him 
at different times in this most interesting part of his 
career, and six other portraits, including one of 
Josephine, most of these pictures being after portraits 
from life by the great painters of the time, including 
David, Gros, Appiani, Laurent, and others. Then 
there is an excellent Christmas story, and a story 
which, while not a Christmas story in point of time, 
is pre-eminently one in spirit and conclusion ; and, 
finally, a dramatic story ot the Napoleonic era by 
Conan Doyle. More dramatic, though, than any 
story, is Cleveland Moffett’s history, drawn directly 
from the archives of the Pinkerton Detective Bureau, 
of «* The Overthrow of the Molly Maguires.” 


THE complete novel for the December issue of 
LippINcoTT’s is ** Mrs. Hallam’s Companion,” by 
the well-known writer, Mrs. Mary J. Holmes. A 
short story by the author of ‘* Dodo ” will attract 
generalattention. In this case expectations will not 
be disappointed, for Mr. E. F. Benson has written 
nothing better than «‘A Creed of Manners.” To 
what heights gentlemanhood can rise is the burden 
of this beautiful and touching little sketch. 


THE Christmas number of SCRIBNER’S MAGAZINE 
presents a remarkable list of popular writers, includ- 
ing Rudyard Kipling, Robert Grant, H. C. Bunner, 
Brander Matthews and George W. Cable. In illus- 
trations it shows a number of novel features. Oliver 
Herford produces a series of fantastic drawings which 
are curiously interwoven with the text of Brander 
Matthews’ story in a manner new to magazine illustra- 
tion. One of the richest illustrated articles ever pub- 
lished inan American magazine is the account of the 
great English painter, George Frederick Watts, R. A., 
by the eminent art critic, Cosmo Monkhouse, who 
writes from the fullest knowledge, and with the ap- 
proval.of the artist. There are twenty pictures rep- 
resenting the most characteristic phases of Watt's 
art, both the wood engravings and the process 
plates showing a delicacy that is seldom seen. 


THE ‘Progress of the World,” the editorial de- 
partment of the REVIEW oF REviEws for December, 
sums up the significant results of the November 
elections, discusses the probable action of Congress 
on the ** Baltimore plan” of bank-note issues, com- 
ments on the progress of the civil service reform 
movement, and again emphasizes the extent of Eng- 





land’s encroachments in Venezuela; the department 
also chronicles important movements in European 
politics, and the history of the war in China is 
brought down to date. ‘‘Industrial Agreements 
and Conciliation” is the title of an interesting article 
by the Hon. C. C. Kingston, Premier of South 
Australia; this magazine is publishing a series of 
articles by leading Australian statesmen on questions 
of immediate interest to American readers. 


LitTELL’s LivinG AGE for 1895. For over half 
a century THE LIVING AGE has held a place in the 
front rank of American periodicals — coming week 
by week freighted with the most valuable literary 
products of foreign lands. It selects with rare 
judgment and discrimination the most masterly 
productions, scientific, biographical, historical, pol- 
itical; the best essays, reviews. criticisms, tales, 
poetry, in fact everything the intelligent reader most 
desires to obtain. To the busy man of affairs, and 
to the mistress of the family with time as fully oc- 
cupied with domestic cares an social duties, such 
a magazine is invaluable and to all classes of intelli- 
gent readers it proves a welcome visitor. An unpar- 
alleled offer is made to new subscribers whereby they 
may obtain the weekly issues of this sterling periodi- 
cal from the beginning of the current series, Ist of 
January, 1894, to the end of the year 1895, postpaid, 
for only $10.00. 


THE ARENA with its big Christmas number of over 
200 pages opens the eleventh volume, and its in- 
creasing bulk as well as the repute of its contribu- 
tors, and the standard and character of its literature, 
indicate its extending influence and prosperity. In 
the December issue there are contributions from 
some of the greatest writers of our day, and some of 
the most delightful and entertaining of the younger 
American essayists and fictionists. In the former 
class are Professor Max Miiller, the great Oriental 
scholar and authority on language and comparative 
religion, of Oxford University, and Count Leo Tol- 
stoi, the famous Russian novelist and social reformer. 
In the latter are Hamlin Garland, the author of 
*¢ Main Travelled Roads”; Will Allen Dromgoole, 
the Southern story writer; Rev. Minot J. Savage, 
the famous Boston preacher, and B. O. Flower, the 
editor of the Review. 


THE CENTURY for December is a Christmas num- 
ber and attracts attention by a special cover in a 
novel and artistic design, and by the richness of its 
numerous and beautifully printed illustrations, of 
which twenty-five are of page size. Among the 
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topics treated are the life of Napoleon Bonaparte, old 
Maryland homes and ways, the Italian Premier 
Crispi, science and religion, the labor question (in 
Kipling’s story) ; the painter Van Dyck, with three 
beautiful examples of his work engraved by Cole; 
Christmas poems by George Parsons Lathrop and 
Julia Schayer; Christmas stories, by Ruth McEnery 
Stuart, Sarah Orne Jewett, and Grace Wilbur 
Conant; Christmas pictures by Dagnan-Bouveret, 
Scheurenberg, Von Uhde, Wenzell, and F. S. 
Church; ard other stories by Nannie A. Cox, Lucy 
S. Furman, Kate Chopin, and George A. Hibbard, 
besides serials by Marion Crawford and Mrs. Burton 
Harrison, in all ten pieces of fiction. 


—-r 


BOOK NOTICES. 
| . Law. 

AMERICAN Cases ON Conrracr. Arranged in 
accordance with the analysis of Anson on 
Contract. Edited by Ernesr W. Hurrcut of 
the Cornell University School of Law, and 
Epwin H. Wooprurr of the Leland Stanford 
Junior University. Banks & Brothers, New 
York and Albany, 1894. Law sheep. $6.00 
net. 


The students in our law schools are receiving 
special attention at the hands of our law writers, and 
every subject comes in for its share of illustration in 
the way of ‘* Selected Cases.” 

This volume of Cases on Contract is intended 
to accompany Anson on Contract, Lawson on Con- 
tract, or other elementary works, or to be used in 
connection with lecture courses, or without either 
text or lectures, as the teacher or student may 
desire. The cases have been selected with special 
reference to the needs of law students, and are 
intended to illustrate the essential principles of the 
law of contract. Where these principles are well 
established the editors seek by the cases to present 
the principles in concrete form, illustrating and apply- 
ing them. Where the principle is in dispute or doubt 
cases are given illustrating and discussing the ques- 
tion as viewed by different jurisdictions, and notes are 
appended directing attention to other and complete 
authorities. 

American cases have been printed to the exclusion 
of English cases, because it is believed that our own 
Federal and State Courts have examined and decided 
with equal ability, and for us higher authority, most 
of the principles applicable to the law of contract ; 
and also because there are already enough available 
collections of English cases. The aim of this com- 
pilation is to present a collection of American cases 
fully illustrating the subject of contract. 





THE Srupy or Cases. A course of instruction 
in reading and stating reported cases, compos- 
ing head-notes and briefs, criticising and com- 
paring authorities, and compiling digests. 
By Eucene WampaucH, LL.D., Professor of 
Law in Harvard University. Second edition. 
Little, Brown & Co., Boston, 1894. Cloth. 
$2.50 net. Sheep. $3.00 net. 


The purpose of this volume is an admirable one, 
the author’s endeavor being to instruct law students, 
by practice, rather than by precept, how reported 
cases should be read, digested, criticised and com- 
pared. Too little attention has heretofore been paid 
by our law teachers to this important subject, and as 
a consequence young lawyers have entered upon the 
practice of their profession laboring under a great 
disadvantage when it came to the analyzing and com- 
parison of cases. 

Mr. Wambaugh’s volume is divided into two books. 
Book I. is devoted to a general consideration of the 
study of cases, and Book II. to cases for study. The 
student is urged, after a careful reading of the first 
chapter, to plunge at once into the cases printed in 
the second book, for by actually studying cases, and 
not by reading about the proper way of studying them, 
one best learns how they ought to be treated. Mr. 
Wambaugh has done his work thoroughly, and yet 
by his clear and concise statements has kept his 
matter within reasonable limits. We know of no 
book which will give the student more valuable aid 
in his preparation for practice, and even veteran prac- 
titioners will find much in its pages well worthy 
their attention. 


CouRTS AND THEIR JURISDICTION. A treatise on 
the jurisdiction of the courts of the present 
day, how such jurisdiction is conferred, and 
the means of acquiring and losing it. By 
Joun D. Works. Robert Clarke & Co., Cin- 
cinnati, 1894. Lawsheep. $6.00. 

Judge Works gives us in this volume a very clear 
and concise treatise upon the subject of jurisdiction, 
one which we are confident will prove to be exceed- 
ingly useful to every practising lawyer. The author 
is not a superficial writer, but he goes to the very root 
of the matter in hand, and finds a reason for every 
why and wherefore, if there is one to be found. The 
arrangement of subjects is excellent. The treatise 
first discusses the general principles affecting juris- 
diction in all classes of cases, then follows an inquiry 
into the means of acquiring and losing jurisdiction, 
including the issuance and service of process ; next, 
the different classes of cases, writs, and proceedings, 
involving questions peculiar to themselves, are taken 
up separately and considered in a careful and thorough 











46 


The Green Bag. 





manner. Ample and well selected authorities are cited 
in support of the propositions advanced. The work 
should find immediate favor with the profession. 


THE AMERICAN STATE REPORTS. Containing the 
cases of general value and authority decided 
in the courts of last resort of the several States. 
Selected, reported and annotated by A. C. 
FREEMAN. Vol. XXXIX. Bancroft, Whitney 
Co., San Francisco, 1894. Law sheep. $4.00. 
The excellence of this series of reports is fully 

maintained in the present volume. Mr. Freeman’s 
work is always well done, but his annotations to the 
present selection of cases are even more exhaustive 
than usual. We have said many a good word for 
these reports, and they are certainly deserving of 
high praise. 


MEDICAL JURISPRUDENCE, FORENSIC MEDICINE 
AND Toxico.ocy, Vol. II. By R. A. Wirrnaus, 
A.M., M.D., and Tracy C. BEcKErR, A.B., 
LL.B. William Wood & Co., New York, 
1894. Lawsheep. $6.00. 

In our April number (1894) we noticed the first 
volume of this important treatise, and the second vol- 
ume fully bears out the commendation we then ac- 
corded the work. In it the subject of Forensic Med- 
icine is further treated. Dr. Edward S. Wood 
contributes very interesting chapters on ‘* Examina- 
tion of Blood and Other Stains,” and «* Examination 
of Hair.” Dr. W. Thornton Parker has a valuable 
paper on ‘‘ Simulated Diseases,” and Dr. W. B. 
Outten one on ‘Railway Injuries.” The other 
contents cover many important lego-medical ques- 
tions. As we have heretofore said (April, ’94) 
the work is one of sterling merit, the greatest care 
and research having evidently been bestowed upon 
its preparation. To criminal lawyers it will be invalu- 
able, while the general practitioner will find it of the 
greatest assistance. We recommend a careful exam- 
ination of the work by the profession. 


AMERICAN RAILROAD AND CORPORATION REPORTS. 
Being a collection of the current decisions of 
the courts of last resort in the United States 
pertaining to the law of railroads, private and 
municipal corporations, including the law of 
insurance, banking, carriers, telegraph and 
telephone companies, building and loan as- 
sociations, etc., etc. Edited and annotated 
by Joun Lewis. Volume IX. E. B. Myers & 
Co., Chicago, 1894. Law sheep. $5.00 mez. 
All corporation lawyers will find these reports of 

much value and assistance. The selection of cases 





is evidently carefully made, and the annotations are 
full and well prepared. The cases reported cover 
almost every conceivable point likely to arise in 
Corporation and Railroad Law. 


CASES ON CONSTITUTIONAL Law, with notes. Part 
Three. By James Brapiey Tuayer, LL.D. 
Chas. W. Sever, Cambridge, Mass. $2.50. 


Prof. Thayer certainly deserves the thanks of the 
profession for this admirable selection of cases and 
for the exceedingly valuable notes which accompany 
them. One part more (to be issued about February 
1, 1895) will complete the work. In its finished 
form it will be a most valuable addition to our legal 
literature, and both student and practitioner will be 
quick to appreciate its merits. 


MISCELLANEOUS. 


Puiuip AND His Wire. By MARGARET DELAND. 
Houghton, Mifflin, & Co., Boston and New 
York, 1894. Cloth. $1.25. 

In this, her latest work, Mrs. Deland struggles 
with a great social problem, and fails to reach any- 
thing like a satisfactory solution. 

She takes as the motto for her book, ‘* Marriage 
is nota result, but a process,” and as may be inferred 
the story raises the oft-repeated question, ‘+ Is mar- 
riage a failure? > When two individuals of such oppo- 
site natures as Philip Shore and Cecilia Drayton 
unite in marriage, the result cannot be expected to be 
very satisfactory, and in their case things come to 
the worst possible pass. Neither of them enlists the 
reader’s sympathy ; in fact, we have no patience with 
either of them. Philip is a prig, and by many will be 
considered even worse than that, while Cecilia is al- 
most equally unattractive. The other actors in this 
little drama are much more natural and pleasing, and 
possess more real interest for the general reader. 

The book is one of undoubted power, and Mrs. 
Deland as usual is deeply in earnest in her work, but 
she has chosen a disagreeable subject, one which we 
fail to see any good in publicly discussing. We like 
her better in «* Sidney ” or ‘* John Ward, Preacher.” 


THE FRENCH RevotutTion Tested by Mirabeau’s 
Career. By H. Von Hotsr. Callaghan & 
Co., Chicago, 1894. Two volumes. Cloth. 


These volumes contain twelve lectures delivered 
by Mr. Von Holst at the Lowell Institute, Boston, 
Mass., upon the history of the French Revolution. 
The main features of that stupendous uprising are illus- 
trated by the opinions of Mirabeau, the foremost 
political genius of its first age. Owing to the limited 
time allowed for each lecture the author was of course 
obliged to greatly condense his material, but he has, 
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nevertheless, given us a remarkably clear and inter- 
esting account of the causes which led to this fearful 
upheaval, and carries us with unflagging interest 
through the exciting scenes which followed. The book 
is a most valuable contribution to historical literature, 
and gives, perhaps, a better insight into French 
character and methods of that time than any work here- 
tofore published. Unlike most histories, it has a 
charm of style and diction which renders it almost as 
fascinating reading as a good novel. 


CATHERINE DE Mepicil. By Honorf DE Balzac. 


Roberts Cloth. 


$1.50. 

In this work Balzac gives ‘us some novel ideas of 
the character of Catherine de Medici, who, he asserts, 
has suffered more from popular error than any other 
woman in French history. The novel is a powerful 
one, intensely dramatic and of absorbing interest, dis- 


Brothers, Boston, 1894. 


playing Balzac’s wonderful mastery of every subject | 
who, had he lived, would undoubtedly have attained 


upon which he writes. Miss Wormeley’s translation is 
in every way admirable, and the reading public are 
deeply indebted to her for so ably interpreting the 
works of this great writer. 


GEORGE WILLIAM CURTIS. 
Houghton, Mifflin & Co., Boston and New 
York, 1894. Cloth. $1.25. — 

This is the latest contribution to the «* American 
Men of Letters” series, and Mr. Cary pays a most 
fitting tribute to one of the noblest men not only in 
the world of letters but in public life. 


studied by young men as a shining example worthy 
of imitation. Mr. Cary writes of him con amore, and 
has gathered together a great deal of very interesting 
material-in regard to his literary and political, as well 
as his home life. The book is an inspiration, and 
will give its readers a clear insight into a truly beau- 
tiful character. 


Tue Lirerary SHop, and other tales. By JAMEs 
L. Forp. Geo. H. Richmond & Co., New 
York, 1894. 

e In this volume Mr. Ford gives a delightful insight 

into the foibles of magazine editors and their con- 

tributors. Many interesting reminiscences of well 
known writers are given, and the author is in many 
instances frankly outspoken in his opinions. Some of 
his statements his readers will feel disposed to take 
issue with. An assertion that in the last half-dozen 
years we have but precisely one writer to show the fin- 
est American literary endeavor, and that writer a wo- 
man, will probably call forth a decided protest. The 


By Epwarp Cary. | 





Mr. Curtis’s | 
life was a remarkable one, and should be closely | 
| antly written, and one cannot but receive encourage- 





| book, however, is so charmingly written, and so full 
| of pure, unadulterated humor, that one has but little 


inclination to quarrel with Mr. Ford. 


THE Srory OF LAWRENCE GARTHE. By ELLEN 
Otney Kirk. Houghton Mifflin & Co., 
Boston and New York, 1894. Cloth. $1.25. 
This is a realistic story of New York life, power- 

fully written and of great interest. The author’s for- 

mer works have given her an enviable place among 
our novelists, and the story of Lawrence Garthe is 


| fully equal to anything we have had from her pen. 
Translated by KATHERINE PRESCOTT WORMELEY. | 


It deserves a high rank among the novels of to-day. 

A CHILD OF 
Roberts Brothers, 
$1.00. 

It is difficult to believe that this book is the work 
of a mere youth, but Mr. Adams had not, we be- 
lieve, attained his eighteenth year when it was writ- 
ten. Remarkable power is displayed by the author 


THE AGE. By FRancis ADAMS. 
Boston, 1894. Cloth. 


a high position in the world of letters. The story is 
morbid and has but little plot, but there is a certain 
fascination about it which thoroughly enchains the 
reader's attention. 


THE WorLD BEAUTIFUL. 
Roberts Brothers, Boston, 
$1.00. 

The papers which make up the contents of this 
attractive volume. have for their keynote the truism, 
that, after all, it rests with ourselves as to whether 
we shall live in a World Beautiful. They are pleas- 


By Livan WuitInc. 
1894. Cloth. 


ment and inspiration from them. 


THE POWER OF THE WILL, OR SUCCESS. 
RISBOROUGH SHARMAN. Roberts 
Boston, 1894. Cloth. 50 cents. 
Mr. Sharman maintains that the secret of all true 

and permanent success is the cultivation of the 

«¢ will,” and that what is commonly called «+ luck” 

generally shows a marked preference for those who 

have duly cultured and restrained their mental and 

moral faculties. The book is an interesting and a 

helpful one, inculcating lessons which will benefit its 

readers. 


By H. 
Brothers, 


THe Great Rerusat, being letters of a dreamer 
in Gotham, Edited by Paut ELMER More. 
Houghton, Mifflin & Co., Boston and New 
York, 1894. Cloth. $1.00. 

These letters, so Mr. More says, were written by 

a New York gentleman, of rare culture and prodig- 
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ious learning, who died while comparatively young. 
They betray throughout the nervous, sensitive, 
dreamy temperament of the author. Numerous 
poems are scattered through the work, some of them 
evincing abilities of high order. The letters, ad- 
dressed to a lady-love, are exceedingly well written, 
and are well worth the reading. 


VOYAGE OF THE LIBERDADE. 
Stocum. Roberts 
“Cloth. $1.00. 


Captain Slocum’s narrative of his adventures in 


By Captain JosHua 
Brothers, Boston, 1894. 


| 


| 
| 


from days’ perusal of the larger and more pretentious 
treatises. ‘«* The Art of War,” declared Napoleon, 
‘*can be comprehended only by the exhaustive study 
and comparison of the campaigns of the great cap- 
tains.” In the same way, by the study and compari- 
son of the recorded games of men who have risen to 
eminence as chess players, it is possible to discern a 
similarity in the methods of calculation and pro- 
cedure, which, if properly comprehended and reduced 
to a system, must become available as the basis, not 


| only of a theory, but of the true theory of chess play, 
| and to deduce from this system certain principles 


the little craft built by himself, and measuring only | 
| obvious at all times and in all circumstances of 


thirty-five feet in length, has all the charm of ro- 
mance, and yet is literally true. The life of the seafar- 


| practice. 


ing man is graphically depicted, and the story abounds | 


in terrible experiences and hair-breadth escapes. 
will be read with interest by old and young alike. 


A CENTURY OF CHARADES. By WILLIAM BELLAMY. 
Houghton, Mifflin & Co. 
York, 1895. Cloth. $1.00. 


It | 


In this little volume Mr. Bellamy has provided en- | 


tertainment for many a long winter's night. One 
hundred original charades, which will tax the readers’ 
wit and ingenuity to their utmost, are furnished by 
the author, and many of them evidence not only the 
composer's skill, but also his decided propensity for 
punning. The book is a delightful one for the family 
circle, where it will furnish much pleasure and amuse- 
ment. 


FATHER GANDER’S MELOpiIES, for Mother Goose’s 
Grandchildren. By ADELAIDE F. SAMUELS. 
Illustrated by Littian Trask Haritow. Rob- 
erts Brothers, Boston, 1894. Cloth. $1.25. 
While by no means equal to the world renowned 

productions of the original ‘‘Mother Goose,” this little 

collection of nonsense jingles will delight its youthful 
readers. The illustrations are capital, and the book 
very attractive in every way. 


Tue Minor Tactics or Cuess. A treatise on the 


Boston and New | WHEN MOLLy was Six. 





deployment of the pieces in obedience to | 


strategic principle. 

and Epwin C. Howe.t. Roberts Brothers, 

Boston, 1894. Cloth. $1.00. 

This little volume is a veritable mudtum in parvo 
on the subject of chess. Small enough to be carried 
easily in one’s pocket, it contains more real informa- 
tion and sheds a clearer light upon the scientific 
principles of the game than any work we have ever 
read. Any lover of chess, playing over the games 
herein given and carefully following the analyses of 
the several moves will learn more in an hour than 


By FRANKLIN K. YOUNG | 





whose truth and applicability must be universally 


This is what the authors of this volume 
have tried to do, and, we think the verdict will be 
that they have been eminently successful. We com- 
mend the book to all lovers of the noblest of all 
games. 


By Exiza ORNE WHITE. 
Houghton, Mifflin & Co., Boston and New 
York, 1894. $1.00. 

Miss White is thoroughly in her element when she 
writes of children for children, and the little ones 
will be delighted with this story of Molly’s red-letter 
days, one in each month of the year. There is «A 
birthday,” in January, ‘* A valentine” in February, 
an ‘Afternoon tea” in March, and so on. The 
charm of the book is its naturalness and simplicity. 
Molly and her playmates are read little girls, and not 
the insipid, colorless creatures so often introduced 
into juvenile literature. 


Books RECEIVED. 

JEWETT’S MANUAL FOR ELECTION OF OFFICERS AND 
VOTERS OF THE STATE OF NEW YorK. Matthew 
Bender, Albany, N.Y. Paper. 75 cts. 

A Review IN Law AND Equity FoR Law STUDENTS. 
By Geo. E. GARDNER. Baker, Voorhis & Co., 
New York. $2.75. 

THE FEDERAL INCOME Tax EXPLAINED. 
M. Goutp and Georce F. "Tucker. 
Brown & Co., Boston. Cloth. $1.00. 

AMERICAN PROBATE LAW AND PRACTICE. By FRANK 
S. Rice. Matthew Bender, Albany, N.Y. Law 
sheep. $6.50. 

HaNDBOOK OF THE Law oF CONTRACTS. By 
WituraM L. Ciark, Jr. West Publishing Co., 
St. Paul. Law sheep. $3.75. 

PRACTICE IN ATTACHMENT OF PROPERTY FOR THE 
SraTE OF New York. By GEORGE W. BRADNER. 
Matthew Bender, Albany, N.Y. Law sheep. 
$3.50. 


By JouN 
Little, 
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